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Nos. 12,884, 12,969, 13,022 

QUESTIONS PRESENTED 

These are three appeals arising from judicial proceed¬ 
ings on review of an order of the Post Office Department 
declaring certain material to be obscene and withholding 
postal facilities. The District Conrt denied defendants’ 
motion to dismiss, or in the alternative, for summary 
judgment, and also denied plaintiff’s motion for sum¬ 
mary judgment, but ordered amendment of the Depart¬ 
ment’s order so as to nullify it. 

In the opinion of the Post Office Department the following 
questions are presented: 

1. Was the order of the District Court a final order 
disposing of the case, or simply a grant of a preliminary 
injunction? 

2. If only a preliminary injunction was granted, was such 
grant an abuse of discretion because the Disjict Court, 
speaking through another judge, had previously refused a 
preliminary injunction, and the same status prevailed? 

3. If a final order was reliance on this Court’s opinion 
in the Sunshine Book case misplaced, and therefore, the 
Court’s order erroneous in failing to sustain, and in nulli¬ 
fying, the order of the Post Office Department? 
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JURISDICTIONAL STATEMENT 

Appeal No. 12,969 is from an order of the District Court 
dated November 4, 1955 which denied the motion of 
Arthur E. Summerfield and Abe McGregor Goff, herein¬ 
after called defendants, to dismiss the complaint filed in 
that Court or, in the alternative, for summary judgment, 
denied the motion of Tourlanes Publishing Company, here¬ 
inafter called plaintiff, for summary judgment, and or¬ 
dered that an administrative order from the Post Ofl&ce 
Department be amended. Jurisdiction insofar as the lower 

(1) 



court order may be a final order, is conferred on this 
Court by the provisions of Title 28, United States Code, 
Section 1291. Insofar as the lower court’s order may be 
an interlocutory order, jurisdiction is conferred on this 
Court by the provisions of Title 28, United States Code, 
Section 1292(1). 

STATEMENT OP THE CASE 

These are cross-appeals from an order signed by Judge 
Youngdahl on November 4, 1955 denying defendants’ 
motion to dismiss or, in the alternative, for summary judg¬ 
ment, and denjdng plaintiff’s motion for summary judg¬ 
ment, but further ordering that an administrative order 
of the Postmaster General be amended. A third appeal 
was previously taken by plaintiff from denial of a pre¬ 
liminary injunction (Appeal No. 12884) which this Court 
has refused to dismiss. See order dated December 9,1955. 
Defendants’ appeal from the order of November 4th is 
Appeal No. 12969, and plaintiff’s cross-appeal is Appeal 
No. 13022. The two appeals by plaintiff, and defendants’ 
appeal have been consolidated by order of this Court dated 
December 20, 1955. 

On February 15, 1955 an Assistant Solicitor, Fraud and 
Mailability Division, filed a complaint with the Chief Hear¬ 
ing Examiner, Post Office Department, charging “Tour- 
lanes Publishing Company” with conducting through the 
mails an enterprise in violation of the provisions of Title 39, 
United States Code, Section 259a in that “Tourlanes Pub¬ 
lishing Company” is obtaining and attempting to obtain, 
remittances of money through the mails for “certain 
pamphlets entitled “Photo and Body” and “Studio Art” 
containing photographs of nude women which are obscene, 
lewd, lascivious and indecent in content and character.” 
On March 17, 1955 “Tourlanes Publishing Company” an¬ 
swered the complaint denying the charge of obscenity. 

After hearing on March 23, 1955 the Assistant Solicitor 
and the plaintiff submitted proposed Findings of Fact and 
Conclusions of Law and on May 23, 1955 the Hearing 
Examiner filed his “Initial Decision of Hearing Exam¬ 
iner.” That, in part, stated: 


. .1 conclude upon substantial evidence in the 
record, that the Respondent [To^lanes Publishing 
Company] is obtaining and attem^mg to obtain remit¬ 
tances of money through the mails for obscene, lewd, 
lascivious and indecent material and is depositing or 
causing to be deposited in the United States mails, 
information as to where, how and from whom such 
material may be obtained. . . 

On June 2, 1955 “Tourlanes Publishing Company'^ ap¬ 
pealed from this decision and on June 18, 1955 filed a brief 
on appeal. On August 5, 1955 the Assistant Solicitor filed 
his reply to this brief. On August 9, 1955 the “Decision of 
the Solicitor for the Post Office Department On AppeaP^ 
was filed. It stated, in toto : 

“The Hearing Examiner in this case rendered an 
initial decision on May 23, 1955, in which it was found 
that the Respondent is engaged in conducting an enter¬ 
prise through the mails in violation of the statutes 
invoked, as alleged in the Complaint. 

The Respondent has appealed from the Hearing 
Examiner’s initial decision and has filed an appeal 
brief containing exceptions thereto. The Assistant 
Solicitor has filed a reply brief. The entire official 
record has been reviewed and upon the basis thereof 
this decision is made. 

Careful review of the initial decision of the Hearing 
Examiner discloses no erroneous findings of fact or 
conclusions of law insofar as is determinable from the 
official record. It is founded upon substantial evidence 
and sound reasoning and contains correct findings of 
fact and conclusions of law upon all material issues. 
Therefore, it is hereby adopted and affirmed as the 
decision of the Post Office Department in this case and 
the order recommended by the Examiner shall be issued 
and is hereby made a part hereof by reference. 

(Signed) Abe McObeoob Oopf, 

The Solicitor.** 


On the same date the Solicitor issued an instruction to the 
Postmaster, Great Neck, New York, to return all letters 
and money orders directed to “Tourlanes Publishing Com¬ 
pany, and its agents and representatives as such’^ to the 
senders with the words “Unlawful: Mail to this address 
returned by order of the Postmaster General.” (R. 34-100, 
Appeal No. 12884). 

On August 17,1955 the Complaint herein was filed and on 
the same day a Temporary Restraining Order was granted 
plaintiff by Judge Wilkin. On August 24, 1955 plaintiff’s 
motion for preliminary injunction was served. In support 
of that motion Max Liebowitz, the plaintiff’s president, 
submitted an affidavit in which he stated plaintiff is continu¬ 
ing work on the preparation of a vacation guide for Negro 
tourists and hopes to be able to publish it; it has published 
a pamphlet entitled “ Youe Tax Guide” and hopes to estab¬ 
lish this as a regular item to be published each year and 
that it has published other issues of “Photo and Body” 
and “Studio Art” containing different types of pictures 
and far greater text. On August 29, 1955 the defendants 
served an Opposition to Plaintiff’s Motion for Preliminary 
Injunction and on August 30,1955 defendants filed a motion 
to dismiss or in the alternative for summary judgment. 
On August 31, 1955 Judge McGarraghy entered findings of 
fact, conclusions of law, and an order denying plaintiff’s 
motion for preliminary injunction and denying plaintiff’s 
oral motion for a stay pending appeal (R. 1-100, Appeal 
No. 12884). Plaintiff appealed from this order and asked 
for a stay pending appeal. On September 2,1955 the Court 
of Appeals’ order permitted the defendants to file a written 
opposition (See appeal No. 12,884), which was filed Sep¬ 
tember 7,1955. 

While the stay pending appeal was under advisement in 
this Court, on October 14, 1955 plaintiff filed its motion for 
summary judgment and an opposition to defendants’ mo¬ 
tion to dismiss or in the alternative for summary judgment. 
Also filed was a “Suggestion That Three-Judge Court be 
Convened”, to which defendants filed an objection on Octo¬ 
ber 17, 1955. Judge Youngdahl heard plaintiff’s motion 
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and defendants’ motion to dismiss or in the alternative for 
summary judgment on October 18, 1955. On that same day 
this Court of Appeals denied the motion of Tourlanes Pub¬ 
lishing Company to stay the Solicitor’s Order of August 9, 
1955 but indicated a preference for impounding the mail 
addressed to ‘‘Tourlanes Publishing Company” rather 
than returning it to senders pending this appeal. This 
course of action was put in operation immediately (Appeal 
No. 12884). 

On November 4, 1955 Judge Youngdahl issued an order 
denying defendants’ motion to dismiss or for summary 
judgment and also denying plaintiff’s motion for summary 
judgment. However, the Judge ordered, additionally, that 
the administrative order of August 9,1955 “be amended to 
cover only those publications which have been found to be 
obscene.” On November 9, 1955 defendants filed a motion 
for stay pending appeal, an answer and a notice of appeal 
in the lower court and the plaintiff filed a motion to require 
compliance or in the alternative to cite for contempt. (R. 2, 
Appeal No. 12969). 

On November 10, 1955 defendants filed in this Court a 
motion for stay and a motion for immediate hearing 
thereon (See Appeal No. 12969). In the lower court, de¬ 
fendants filed a motion to advance for trial. On the same 
day Judge Youngdahl granted a stay of his order of No¬ 
vember 4,1955, pending decision on the motions before this 
Court. On November 15, 1955 plaintiff filed an opposition 
to the motion to advance for trial and a motion to strike the 
answer of defendants. (E. 14, Appeal No. 12969). 

On November 17, 1955 argument on defendant’s motion 
were held in this Court and on November 21,1955 this Court 
granted a stay of the lower court’s order of November 4, 
1955 pending appeal and set this matter down for hearing 
“as soon after January 2,1956 as the business of this Court 
will permit.” (Appeal No. 12969). 

On December 2, 1955 plaintiff filed a cross-appeal from 
the lower court’s order of November 4, 1955 (Appeal No. 
13022) and, on December 20, 1955, this Court consolidated 
all these appeals. On December 13,1955 Judge Youngdahl 
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agreed to sign an order striking defendants’ answer to the 
complaint. 

STATUTES INVOLVED 

Title 39, United States Code, Section 259— 

259. Mail of persons conducting lotteries or fraudu¬ 
lent schemes returned; e^ence of agency. 

The Postmaster General may, upon evidence satis¬ 
factory to him that any person or company is engaged 
in conducting any lottery, gift enterprise, or scheme 
for the distribution of money, or of any real or per¬ 
sonal property by lot, chance, or drawing of any kind, 
or that any person or company is conducting any other 
scheme or device for obtaining money or property of 
any kind through the mails by means of false or fraudu¬ 
lent pretenses, representations, or promises, instruct 
postmasters at .any post office at which registered 
letters or any other letters or mail matter arrive di¬ 
rected to any such person or company, or to the agent 
or representative of any such person or company, 
whether such agent or representative is acting as an 
individual or as a firm, bank, corporation, or associ¬ 
ation of any kind, to return all such mail matter to the 
postmaster at the office at which it was orginially 
mailed, with the word ‘Fraudulent’ plainly written or 
stamped upon the outside thereof; and all such mail 
matter so returned to such postmasters shall be by them 
returned to the writers thereof, under such regulations 
as the Postmaster General may prescribe. Nothing 
contained in this section shall be so construed as to 
authorize any postmaster or other person to open any 
letter not addressed to himself. The public advertise¬ 
ment by such person or company so conducting such 
lottery, gift enterprise, scheme, or device, that remit¬ 
tances for the same may be made by mail to any other 
person, firm, bank, corporation or association named 
therein shall be held to be prima facie evidence of the 
existence of said agency by all the parties named 
therein; but the Postmaster General shall not be pre- 
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eluded from ascertaining the existence of such agency 
in any other legal way satisfactory to himself. 

Title 39, United States Code, Section 259a— 

§ 259a. Exclusion from mails of obscene, lewd, etc., 
articles, matters, devices, things, or susbtances 

Upon evidence satisfactory to the Postmaster General 
that any person, firm, corporation, company, partner¬ 
ship, or association is obtaining, or attempting to ob¬ 
tain, remittances of money or property of any kind 
through the mails for any obscene, lewd, lascivious, 
indecent, filthy, or vile article, matter, thing, device, or 
substance, or is depositing or is causing to be deposited 
in the United States mails information as to where, how, 
or from whom the same may be obtained, the Postmas¬ 
ter General may— 

(a) instruct postmasters at any post office at which 
registered letters or any other letters or mail matter 
arrive directed to any such person, firm, corporation, 
company, partnership, or association, or to the agent 
or representative of such person, firm, corporation, 
company, partnership, or association, to return all such 
mail matter to the postmaster at the office at which it 
was originally mailed, with the word ‘UnlawfuP plainly 
written or stamped upon the outside thereof, and all 
such mail matter so returned to such postmasters shall 
be by them returned to the senders thereof, under such 
regulations as the Postmaster General may prescribe; 
and 

(b) forbid the payment by any postmaster to any 
such person, firm, corporation, company, partnership, 
or association, or to the agent or representative of such 
person, firm, corporation, company, partnership, or 
association, of any money order or postal note drawn 
to the order of such person, firm, corporation, company, 
partnership, or association, or to the agent or repre¬ 
sentative of such person, firm, corporation, company, 
partnership, or association, and the Postmaster Gen¬ 
eral may provide by regulation for the return to the 
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remitters of the sums named in snch money orders or 
postal notes. 

STATEMENT OP POINTS 

1. The District Court erroneously denied defendants^ mo¬ 
tion to dismiss or, in the alternative, for summary judgment, 

2. The District Court erroneously nullified the adminis¬ 
trative order of the Post OflBce Department. 

SUMMARY OP ARGUMENT 

, The District Court properly ruled in favor of defendants 
on all of the contentions raised by plaintiff in its complaint 
except that contention which involves the scope of the 
administrative order of the Post Office Department. The 
District Court erroneously applied this Court’s opinion in 
the Sunshine Book case to the instant case. Sunshine in¬ 
volved a magazine which was issued at regular intervals. 
The instant case does not involve a magazine, nor a publi¬ 
cation issued with regularity. The Sunshine case is predi¬ 
cated upon a unique set of facts which distinguished it 
from the Supreme Court cases of Coyne and Bead Maga~ 
^ne. 

The latter cases establish the validity of a post office 
order stopping all mail sent to addressees found to have 
engaged in certain unlawful activities. Those cases also 
held it immaterial that such addressees are concurrently 
identified with other, lawful, activities. The doctrine of 
those cases is that when a person engaged in lawful and un¬ 
lawful activities has made it possible for the Postmaster to 
separate mail concerning the unlawful activities from that 
concerning other lawful activity, the administrative order 
must be confined to those addressees identified with the un¬ 
lawful activities. But if he has made his mail indistin¬ 
guishable, the validity and scope of the administrative 
order of the Post Office Department is not affected. All 
mail directed to an addressee found to be engaged in an 
unlawful activity is presumed to be related to the unlawful 
activity. Mail stoppage orders of the Post Office Depart¬ 
ment are concerned only with addressees, the creation and 
number of which are solely within the control of users of 
the mails. 


In the instant case plaintiff published two pamphlets, 
“Studio Abt’^ and “Photo and Body”, neither of which is 
a magazine and neither of which is issued with regularity. 
Both were found to be obscene after a full administrative 
hearing, and an order was entered barring delivery of mail 
addressed to “Tourlanes Publishing Company and its 
agents and representatives as such,” “Tourlanes Pub¬ 
lishing Company” is the addressee designated by plaintiff 
to which remittances of money should be sent for these 
publications. Plaintiff alleges it has published a pamphlet 
entitled “Your Tax Guide” and expects to publish another 
one next year. It alleges it is gathering material for a tour 
guide for Negro tourists. These activities are concurrent 
with the publication of Studio Art and Photo and Body. 
The record does not disclose that any mail is addressed to 
“Tourlanes Publishing Company” which is not connected 
with Studio Ajrt or Photo and Body, but even if there is 
such mail, the Post Office order is proper in scope because 
it applies only to the addressee selected by plaintiff for use 
in connection with its unlawful activity. 

No “grave constitutional questions” are raised by the 
order of the Post Office Department. It merely follows the 
statutory scheme laid down by the Congress and approved 
by the Supreme Court on several occasions. The unique 
facts which this Court said gave rise to such questions in 
the Sunshine case are not present here. 

ARGUlfBNT 

I 

The Order of the Lower Conrt Was Not a Final Order But Was 
in Effect, an Improper Grant to die Plaintiff of a Prdiminary 
Li junction. 

On October 18, 1955 the lower court heard argument on 
defendants’ motion to dismiss or in the alternative for sum¬ 
mary judgment and plaintiff’s cross-motion for summary 
judgment. At that time the case had reached this posture: 
A complaint seeking declaratory and injunctive relief from 
defendants’ administrative order of August 9, 1955 had 




been fQed and a temporary restraining order enjoining en¬ 
forcement of that administrative order had been granted; 
a subsequent motion for a preliminary injunction continu¬ 
ing the enjoinment had been denied, as had a motion in the 
lower court for a stay pending appeal; and an appeal had 
been taken from the denial of the preliminary injunction 
and argument had been had in this Court on plaintiff ^s 
motion here, for a stay pending the decision on this appeal. 
Before the lower court’s order of November 4, 1955 was 
entered this Court had denied plaintiff’s motion for a stay, 
thus permitting the administrative order of August 9, 1955 
to remain in effect. This Court did indicate a preference 
that defendants impound plaintiff’s mail rather than return 
it to the sender, pending disposition of the appeal. 

By denying all the motions before it, the lower court 
must have found (a) that the complaint stated a claim upon 
which relief may be granted and that (b) there existed a 
genuine issue of material fact. It cannot be argued that 
the lower court granted summary judgment to one side or 
the other but modified the quantum of relief it should have 
under the judgment. The order is clear in its denial of all 
motions. The complaint remains. The Court refused to 
dismiss it, and refused to grant judgment for it or against 
it. Therefore, the case is still ‘‘alive”. Certainly it can¬ 
not be said that the order of the lower court is a final order. 
See Division 689, etc. v. Capital Tra/nsit Company, — U.S. 
App. D.C. —, —^F.2d —, decided June 9, 1955. 

Inasmuch as the lower court denied all motions seeking 
to dispose of the case with finality, the last paragraph of 
its order, requiring modification of the administrative order 
of August 9, 1955, can be interlocutory only. 

The effect of the lower court’s order was to grant the 
plaintiff the preliminary injunction it had been denied pre¬ 
viously. In its motion for preliminary injunction plaintiff 
asked that the defendants be restrained from enforcing 
their order of August 9,1955 and from interfering with the 
delivery of mail to the plaintiff pending, of course, final 
determination in the case. The order of the lower court 
requires the defendants to amend the order of August 9, 
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1955 so that it will pjvent delivery of only that mail relating 
to such of plaintiff’s publications as have been found to be 
obscene. But the Postmaster is prohibited from opening 
sealed mail. 18 U.S.C. Sections 1703, 1717. He would be 
unable to tell if the mail addressed to “Tourlanes Pub¬ 
lishing Company” related to Studio Art and Photo and 
Body or to the tax guides or contemplated vacation guide. 
As a practical consequence he would have to permit the 
passage of all mail addressed to “Tourlanes Publishing 
Company”. The result is the same as if the preliminary 
injunction had been granted. Compare MacFarland v. 
Railroad Co., 18 App. D.C. 456, 458 (1901). 

If modification of the administrative order was a pre¬ 
liminary injunction. Judge Youngdahl granted relief which 
had previously been refused by Judge McGarraghy. There 
had been no change in circumstances, between the time that 
these two judges acted. Judge McGarraghy’s ruling, 
viewed in the light of the evidence before him, cannot be 
said to show discretionary abuse and it has, in substance, 
been twice affirmed by this Court in denying plaintiff a 
stay, and in granting defendants a stay both pending ap¬ 
peal. It is clear that the balance of equities weighs in favor 
of maintaining the order of the Post Office Department in 
status quo. The action of Judge Youngdahl was, therefore, 
an abuse of discretion. 

n 

H the Order of the Lower Court Was a Final Order It Should 
Be Reversed Because It Improperly Denies Defendants* Mo> 
tion and Erroneously Requires Amendment of a Valid Ad¬ 
ministrative Order. 

In its complaint, plaintiff makes numerous allegations of 
error constituting legal wrong which, it asserts, provide it 
with a claim upon which relief may be granted. These 
errors divide themselves into five directions of attack (See 
Appeal No. 12884): 

I. The attack on the administrative procedure. 

(a) the proceedings were without due process of law 
because there was not a proper separation of functions 
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the “prosecuting officer*’ and the “deciding 
(Complaint, Par. 17, B. 4). 


n. The attack on the delegation of authority to judge by 
the Postmaster General to the Solicitor. 

(a) 39 XJ.S.C. Sec. 259a requires the personal judg¬ 
ment and discretion of the Postmaster General (Com¬ 
plaint, Par. 14, B. 4). 

HE. The attack on the decision. 

(a) the decision was not supported by proper evi¬ 
dence because the subject matter in question contains 
no obscene matter. (Complaint, Par. 15, B. 4). 

(b) the decision was improper because the Solicitor 
made it without considering the record in the case 
(Complaint, Par. 19, B. 4). 

IV. The attack on the order. 

(a) the order exceeds statutory limitations because 
it is of indefinite duration (Complaint, Par. 16, B. 4). 

(b) the order exceeds statutory limitations because 
it is not expended on the particular matters declared to 
be obscene alone (Complaint, Par. 16, B. 4). 

(c) the order exceeds statutory authority because it 
may reach mail concerning legal material (Complaint, 
Par. 16, E. 4). 

V. The attack on the statute. 

(a) if the statute authorizes such an order as was 
issued by the Solicitor it is unconstitutional on four 
grounds (Complaint, par. 20, B. 4-5): 

1. There is no standard for the definition of “ob¬ 
scene, lewd, lascivious, indecent” materials. 

2. It abridges freedom of speech and press. 

3. It is a “prior restraint” on freedom of com¬ 
munication. 

4. It is penal in nature and inflicts cruel and un¬ 
usual punishment without due process of law. 
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(b) In any case, the statute 39 XJ.S.C. Sec. 259a is 
not applicable to publications (Complaint, Par. 21, 
E.5). 

On each of these allegations the facts in the record and 
the applicable law support an award of judgment for the 
defendants. The findings made by the lower court or which 
should have been made by that court require such judgment. 
A discussion of the alleged errors indicates they have no 
merit. 

I. (a) There is no merit to plaintiff’s suggestion that 
there was not a proper separation of functions” as speci¬ 
fied in the Administrative Procedure Act, 5 U. S. C. 1004(c) 
thu^ depriving it of due process of law. The objection is 
directed to the fact that the charging officer is titled A^ 
sistant Solicitor, and the final decision is in 


the Solicitor. The pertinent part of the above statute 
reads: 

*‘No oflScer . . . engaged in the performance of 
. . . prosecuting functions for any agency in any 
case shall, in that or a factually related case, partici¬ 
pate or advise in the decision, recommended decision, 
or agency review pursuant to section 1(X)7 of this title 
except as witness or counsel in public proceedings.” 

The affidavit of Assistant Solicitor O’Brien shows that 
these provisions were carried out in this case. The order of 
the lower court herein stated: 

“The Court is satisfied that there was a proper 
‘separation of functions’ in the hearings before the 
Post Office Department”. 

There was proper separation of functions. 

I. (B) There is no requirement that a Hearing Officer, 
deciding an obscenity case, must have the testimony of 
“experts” in the matter of obscenity. In United States v. 
Two Obscene Booksy (D. C. N. D. Cal. S. D.) 92 F. Supp. 
934 (1950), at 935, the court said: 

“Obscenity is a question of fact which can be de¬ 
termined by the court or the jury by reading the books. 
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Salacious or filthy literature or pictures cannot become 
dear and wholesome upon the mere statement of some 
alleged or so-called critic. 

In my opinion, the issuance of a commission or the 
taking of the depositions of the 19 persons named in 
daimant’s motion is unnecessary and unwarranted. 
Such testimony as might thereby be elicited is wholly 
irrelevant and immaterial.’’ 

Courts have consistently held or implied that the way to 
determine whether something is obscene is to examine it. 
Rosen v. United States, 161 TJ. S. 29 (1896); United States 
V. Dennett, (C. C. A. 2) 39 F. 2d 564 (1930); See also Rodd 
V. United States, (C. C. A. 9) 165 F. 2d 54 (1947), where the 
court said, at p. 56: ‘‘An examination of the book shows it 
to be obscene, lewd, lascivious and filthy book.” In the same 
vein are United States v. One Booh Entitled Ulysses, 
(C. C. A. 2) 72 F. 2d 705 (1934), and United States v. 
Levine, (C. C. A. 2) 83 F. 2d 156 (1936), which were decided 
on the subject matter alone. The order of the lower court 
stated: 

“There is no basis for the contention that a Hearing 
Officer must secure, or even permit, the testimony of 
experts in resolving an obscenity case. A determina¬ 
tion based upon an examination of the allegedly ob¬ 
scene publication, where the publication itself is put 
into the record and the decision is made upon the en¬ 
tire record of the case, is sufficient.” 

It was proper to exclude exx)ert testimony on the fact 
questiom^ 

n. (Jjy The statute in question. Title 39, United States 
Code, Section 259(a) does not require the personal judg¬ 
ment of the Postmaster General, so as to preclude delega¬ 
tion of authority made pursuant to another Act of Con¬ 
gress. The first words of the section read: “Upon evidence 
satisfactory to the Postmaster General . . The same 
words begin Title 39, United States Code, Sec. 259, which 
was first made law in 1890. Congress must have been aware 
of the wording of this older statute when it permitted Reor¬ 
ganization Plan No. 3 of 1949, 63 Stat. 1066, to become law. 
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Congress was also aware of the scope of the Beorganization 
Plan when it passed the statute in question in August, 1950. 
Under the general authority of the Beorganization Act of 
1949, (63 Stat. 203), Beorganization Plan No. 3 of 1949 
(63 Stat. 1066) became effective August 20,1949. This pro¬ 
vided in Section 1(b) that: 

“The Postmaster General is hereby authorized to dele¬ 
gate to any officer, employee, or agency of the Post Of¬ 
fice Department designated by him such of his functions 
as he deems appropriate.’’ 

Section 2 of that Plan provided for the establishment of the 
position of Deputy Postmaster General. 

On January 13y 1954 the Postmaster General delegated 
to his Deputy the authority to perform in his own name “all 
powers, functions and duties conferred by law upon the 
Postmaster General.” (Postmaster General Order 55507, 
Federal Eegister, January 20, 1954, p. 361). We cannot 
assume that the Postmaster General was unaware of his 
powers, functions, and duties under 39 U. S. C. 259a when he 
issued this order. Cfe May 17,1954 the Deputy Postmaster 
General, dele^teyhe Solicitor the authority “to execute 
and exercise in his own name the powers, functions and 
duties conferred upon the Postmaster General by Sections 
. . . 259, 259a ... of Title 39, Uuited States Code.” 
(Postmaster General Order 55628, Federal Begister, May 
27,1954, p. 3065). 

Nowhere in the history of Post Office legislation is there 
anything to indicate the intent of Congress is frustrated 
by the Post Office procedure in effect at present, and no¬ 
where is there evidence that the “personal judgment and 
discretion” provision is in the statute or is a restriction on 
the Beorganization Plans made law by Congress. The or¬ 
der of the lower court stated: 

“The Court is satisfied that . . . the Postmaster 
General is not required to give his personal attention 
and judgment to all decisions of his department where 
he has been properly authorized to delegate such func¬ 
tions and has in fact done so. See Beorganization Act 
of 1949,63 Stat. 203.” 




The Solicitor exercised power properly delegated to him. 

HL (a) There was substantial evidence to support the 
decision of the Solicitor that plaintiff matter is obscene. 
The publications themselves were put into the record. The 
proper test of whether a matter is obscene or not was not 
originated by Judge Hand in United States v. One Book 
Entitled Ulysses, supra, but derives its commonly-used name 
from the succinct phraseology he used to express it. He 
said, at page 708: . . we believe that the proper test 

of whether a given book is obscene is its dominant effect.” 
See also Walker y. Popenoe, 80 U. S. App. D. C. 129,130; 149 
F. 2d 511, 512 (1945). The matter in question before the 
Solicitor consisted of three publications, “Photo and Body”, 
Vol. 1, No. 1, “Photo and Body”, No. 4, and “Studio Art”, 
No. 3, containing photographs of women in the nude. Copies 
of each as were before the Solicitor were attached as Ex¬ 
hibits 13,14 and 15 to defendants’ motion for summary judg¬ 
ment. Their obscenity speaks for itself. As the Court of 
Appeals remarked in Roth v. Goldman (C. C. A. 2), 172 
F. 2d 788, at 789 (1949): 

“Certainly material such as this does not afford such 
stimulus as basis for a finding of abuse of administra¬ 
tive discretion or power.” 

In the instant case the order of the lower court stated: 

“The Court is satisfied that there is substantial evi¬ 
dence in the record to support the finding that the pub¬ 
lications in question are obscene.” 

The administrative decision is supported by proper evi¬ 
dence. 

m. (b) The demsion of the Solicitor was made on the 
entire official record. The allegation of plaintiff in para¬ 
graph 19 of its complaint that the decision of the Solicitor 
was made without consideration of the record in the case is 
disproved by the “Decision of the Solicitor for the Post 
Office Department on Appeal” which plaintiff has attached 
to its complaint as Exhibit 2, and is defendants’ Exhibit 
9. The order of the lower court stated: 
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*‘The charges that the Solicitor failed to consider the 
entire record, that he merely impressed the stamp 
of approval npon the Initial Decision, and that he ap¬ 
plied a ‘nudity per se is obscene* test to the publica¬ 
tion, are not substantiated by the record.** 

The allegation of error is factually refuted by the record. 

IV. In considering plaintiff’s attacks on the Post Office 
order itself, the lower court erred in assuming the case of 
Summerfield v. Sunshine Booh Company, — TJ. S. App. 
D. C. —, 221 F. 2d 42 (1954), cert, denied, 349 U. S. 921 
(1955), was the applicable legal guidepost in the instant 
matter. Summerfield v. Sunshirie Booh Company, supra, 
presented the Court with a unique set of facts. It was not 
a comparable factual situation in direct line of progression 
as in the Hoover, Public Clearing House and Bead Mas¬ 
sine cases which are discussed later herein. 

In the Sunshine case, the point of concern was a rnaga- 
tsine, recognized as such, and regularly published at rela¬ 
tively frequent intervals. Past issues had been examined 
and a determination had been made that although the sub¬ 
stantial text matter therein was “innocuous**, some of the 
photographs which illustrated or accompanied the text and 
appeared on the cover, were obscene. The order that fol¬ 
lowed stopped all mail addressed to “Sunshine Book Co., 
Sunshine Book Company . . . and their officers and 
agents as such.** 

Assuming, arguendo, that there was substantial evidence 
to support the finding of the Postmaster General that past 
issues of Sunshine’s magazine were obscene, it could not be 
said that future issues would be obscene. The publishers, 
with the spur of the administrative determination against 
them, may change the format of the magazine and devote it 
to mailable material. In the case of a monthly magazine 
it would not be feasible to have the publisher make a proper 
showing to the Postmaster General that each future issue 
contained only mailable matter. This is so because the 
designated addressee to which mail is directed, in the case 
of a monthly magazine, does not change from issue to issue. 
It remains the same. Mail relating to the obscene issues 
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wOTild bear the same addressee as mail to relate to the clean 
issues. (A monthly change of name might possibly re¬ 
move the magazine from designation as a publication eligi¬ 
ble for second-class mail privileges. Cf. 39 U.S.C. §§ 221, 
224, 226). The Postmaster could not tell what mail related 
to the obscene issues and what to the good issues and would 
not know what to stop and what to deliver. The Court, in 
the Swnshine opinion, recognized this problem. Ihid, p. 
46, note 10. 

But that problem does not appear in the instant case. 
In the Sunshine case the Court was faced with an organiza¬ 
tion engaged in consecuiive enterprises, which could not 
change or modify the addressee to which mail relating to 
each or all should be directed. Lest a constitutional ques¬ 
tion of censorship be presented, the Court ordered, in effect, 
that all mail be delivered rather than none. In the case 
of Tourlanes Publishing Company, the publications in¬ 
volved hardly qualify as “ magazinesSee Houghton v. 
Payne, 194 U.S. 88 (1904), and 39 U.S.C. Secs. 224, 225 and 
226.^ And the addressee is engaged in concurrent enter¬ 
prises, and it has been possible for the plaintiff to use dif¬ 
ferent addressees to which mail relating to the different 
enterprises could be directed, (assuming that some mail 
has, as a matter of fact, been directed to Tourlanes Publish¬ 
ing Company relating to enterprises other than those de¬ 
clared obscene). The instant case is, therefore, factually 
distinguishable on two important points from the situation 
on which this Court decided the Sunshine case: Studio Art 
and Photo and Body are not magazines; and Tourlanes 
Publishing Company at best, is engaged in concurrent ac¬ 
tivities while Sunshine Book Company engaged in consecu¬ 
tive activities. It was error for the lower court to use the 
Sunshine Booh Company case as a guide herein. 

Insofar as the lower court’s order sought to restrict the 
administrative order herein to ‘‘activities” it conflicts with 


^ In Aj/Tplication of Wings Publishing Co., Court of Customs and 
Patent Appeals, 148 F. 2d 214, 215 (1945), the court observ’ed that 
“magazine” and “periodical” were s 3 monymou 8 . 
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the interpretation of the thmst of such orders histori- 
cally approved by the Supreme Court in deciding cases 
wherein the facts disclosed concurrent activities. 

Section 259a of Title 39, United States Code, was not 
adopted until August of 1950 hut the substance of the au¬ 
thority given the Postmaster General therein parallels and 
is modeled on the power of the Postmaster General under 
Section 259 of the same Title which was enacted originally 
in 1890. Under the latter section he is empowered to turn 
back all mail addressed to a person or company and their 
agents, as such, after he finds he or it is engaging in a lot¬ 
tery or obtaining money under false pretenses. Reilly v. 
Pincus, 338 U.S. 269, 270 (1949). Under each section the 
Postmaster General’s power is exerted against aU mail 
“directed to any such person or company”, who is en¬ 
gaged, on the one hand, in conducting any lottery or con¬ 
ducting a scheme to obtain money through the mails by 
false pretenses or who, on the other, is obtaining or at¬ 
tempting to obtain remittances of money through the mails 
for obscene matter. 

The earlier statute was approved by the Supreme Court 
in Public Clearing House v. Coyne, 194 U.S. 497 (1904). 
Public Clearing House was an Illinois corporation organ¬ 
ized to do a general brokerage and commission business. 
It engaged in several different kinds of business, negotiat¬ 
ing to put laundries, fruit businesses and poultry businesses 
on a cooperative basis, purchasing and selling goods on 
commission and exchanging goods in specie on commis¬ 
sion. Its principal business was acting as fiscal agent for 
an association called the League of Equity. Ibid, pp. 49S- 
499. The Postmaster General determined the scheme with 
which the League and Public Clearing House were con¬ 
cerned was a lottery and stopped all mail addressed to 
them or their officers or agents as such. In order to carry 
on its businesses Public Clearing House needed the use of 
the mails and this order practically stopped their business. 
Ibid,, p. 501. In holding the statute constitutional the 
Supreme Court made these pertinent observations: 
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“While it may be assumed, for the purpose of this case, 
that Congress would have no right to extend to one 
the benefits of its postal service, and deny it to another 
person in the same class, and standing in the same re¬ 
lation to the government,, it does not follow that under 
its power to classify mailable matter, applying differ¬ 
ent rates of postage to different articles, and prohibit¬ 
ing some altogether, it may not also classify the recipi¬ 
ents of such matter, and forbid the delivery of letters to 
such persons or corporations as, in its judgment, are 
making use of the mails for the purpose of fraud or 
deception or the dissemination among its citizens of 
information of a character calculated to debauch the 
public morality.’^ (pp. 507-508). 

On pages 510-511 the Court said: 

“Nor do we think the law unconstitutional because 
the Postmaster General may seize and detain all let¬ 
ters, which may include letters of a purely personal 
or domestic character, and having no connection what- 
I ever with the prohibited enterprise. In view of the 
fact that by these sections the postmaster is denied per¬ 
mission to open any letters not addressed to himself, 
there would seem to be no possible method of enforcing 
the law except by authorizing him to seize and detain 
all such letters. It is true it may occasionally happen 
that he would detain a letter having no relation to the 
prohibited business; but where a person is engaged in 
an enterprise of this kind, receiving dozens and per¬ 
haps hundreds of letters every day, containing remit¬ 
tances or correspondence connected with the prohibited 
business, it is not too much to assume that, prima facie 
at least, all such letters are identified with such busi¬ 
ness. A ruling that only such letters as were obviously 
connected with the enterprise could be detained would 
amount to practically an annulment of the law, as it 
i would be quite impossible, without opening and in- 
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spectingj such letters, which is forbidden, to obtain evi¬ 
dence of the real facts.” 

• • • • • 

Another answer to this argument, which seems to 
be conclusive, is that the fraud order in this case is 
not open to this objection, as the Postmaster General 
only forbids the postmaster at Chicago to pay any 
postal money orders drawn to the order of the League 
of Equity and the Public Clearing House, or their oflS- 
cers or agents in their capacity as such, and to inform 
the remitter of any sudi postal money order that pay¬ 
ment thereof has been forbidden, etc., and Ho return 
all letters, whether registered or not, or other mail 
matter which shall arrive at your ofiSce directed to 
such concerns or their officers or agents, as such, to 
postmasters at the office at which they were originally 
mailed.’ There is nothing in the order thus worded 
that would authorize the postmaster at Chicago to 
return letters addressed to an individual unless ad¬ 
dressed to such individual as officer or agent of the 
League of Equity or the complainants. There is 
nothing in this order that would authorize the inter¬ 
ference with the private or domestic mail matter of 
individuals.” 

Such was the understanding of the purx)ose of the statute, 
its legality and scope. 

More recently the Supreme Court was asked to overrule 
the Public Clearing House case in the matter of Donaldson 
V. Read Magazine, 333 U.S. 178 (1948). As the Court 
pointed out at p. 179, “This case presents questions as to 
the validity of an order issued by petitioner, the Postmas¬ 
ter General, which directed that mail addressed to some of 
respondents be returned to the senders marked “Fraudu¬ 
lent’ . . .”. In the Read Magazine case, supra, respond¬ 
ent Publishers Service Company, through its corporate 
subsidiaries Literary Classics, Inc., and Bead Magazine, 
Inc., also respondents, published books and two monthly 
magazines, “Read” and “Facts”. They conducted many 
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puzzle contests to promote circulation. One such contest 
was presented as a means of popularizing its book club and 
was ‘‘sponsored’’ by Facts magazine. Hannegan v. Read 
Magazine, 81 U.S. App. D.C. 339, 342, 158 F.2d 54 (1946). 
The contest was known as the Facts Magazine Hall of 
Fame Puzzle Contest. This particular contest was found 
by the Postmaster General to be a scheme for obtaining 
money through the mails by false pretenses. 

Under what is now Section 259 of Title 39 United States 
Code, the Postmaster General stopped all mail directed to 
each addressee which had been listed in the contest adver¬ 
tisements plus all mail directed to addressees “Facts Mag¬ 
azine” and “Henry Walsh Lee, Editor in Chief, Facts Mag¬ 
azine”, and their officers and agents as such. The order 
was subsequently modified to bar delivery of mail to 
addressees listed in the contest advertisements only. The 
Supreme Court took note that the Editor in Chief of Facts 
Magazine was also Editor of Read Magazine. It also noted 
that Facts magazine from time to time ran other contests 
than the one found fraudulent. As to the original order 
of the Postmaster General the Court observed at page 182, 
“The order, if indefinitely enforced, [contests have closing 
dates], might have resulted in barring delivery of mail and 
payment of money orders in relation to other non-fraudu- 
lent contests [in Facts magazine] as well as legitimate mag¬ 
azine business [to the Editor of Read Magazine].” (Com¬ 
ments added.) 

The amended order of the Postmaster General stopped 
delivery of mail only to addressees designated in the ad¬ 
vertisement for the illegal contest. Respondents, by the 
use of distinctive addressees for Hall of Fame Puzzle Con¬ 
test mail had made it possible for the Post Office to disjoin 
and divert mail relating to the illegal contest from mail 
addressed to Read Magazine and to legal aspects of the 
business of Facts Magazine. It goes without saying that aU 
mail directed to the addressees designated by the re¬ 
spondents to be used in relation with the illegal contest 
would be stopped by the amended order. “Innocent” mail 
sent to these addressees would fall within the prima facie 
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presnxnptioii of relating to the illegal enterprise discussed 
by the Conrt in the Public Cleaning House case, supra. 

On pp. 189-190 of its opinion in the Read Magazine case 
the Supreme Conrt reviewed the long history of authoriza¬ 
tion of mail stoppage to protect the public from frauds. The 
Court then addressed itself to the statute before it and the 
Public Clearing House case. It stated: 

<< • • • (jTjjg particular statutes here attacked have been 
regularly enforced by the executive oflScers and the 
courts for more than half a century. They are now 
part and parcel of our governmental fabric. This 
Court in 1904, in the case of Public Clearing House v. 
Coyne y 194 TJ.S. 497, sustained the constitutional power 
of Congress to enact the laws. The decision there re¬ 
jected all the contentions now ui^ed against the validity 
of the statutes in their entirety, insofar as the present 
contentions have any possible merit. No decision of 
this Court either before or after the Coyne case has 
questioned the power of Congress to pass these laws. 
The Coyne case has been cited with approval many 
times. 

Recognizing that past decisions of this Court if ad¬ 
hered to preclude acceptance of their contentions, re¬ 
spondents urge that certain of our decisions since the 
Coyne case have partially undermined the philosophy 
on which it rested. Respondents refer particularly to 
comparatively recent decisions under the First and 
Fourteenth Amendments. [Citing Cases.] None of 
the recent cases to which respondents refer, however, 
provide the slightest support for a contention that the 
constitutional guarantees of freedom of speech and free¬ 
dom of the press include complete freedom, uncontrol¬ 
lable by Congress, to use the mails for perpetration of 
swindling schemes. 

We reject the contention that we should overrule the 
Coyne case and declare these fraud order statutes to be 
wholly void and unenforceable. 

An additional argument urged by respondents is that 



the fraud order statutes as interpreted and applied by 
the Postmaster General in this case violate some of the 
constitutional provisions above mentioned. We con¬ 
sider this suggestion only in connection with the mod¬ 
ified order. Its future effect is merely to enioin the 
continuation of conduct fomid fraudulent. Carried no 
further than this, the order has not even- a sli^t re¬ 
semblance to punishment—^it only keeps respondents 
from getting the money of others by false pretenses and 
deprives them of a right to speak or print only to the 
extent necessary to protect others from their fraudu¬ 
lent artifices. • • • Nor does the modified order jeop¬ 
ardize respondents’ magazine except to the extent, if 
any, that its circulation might be dependent on monies 
received from this contest scheme found fraudulent. A 
contention cannot be seriously considered which as¬ 
sumes that freedom of the press includes a right to raise 
money to promote circulation by'deception of the pub- 
Hc. 

The order as modified is valid and its enforcement 
should not have been enjoined. •••.»» 

Donaldson v. Read Magaziney supra, pps. 190-192. 

In their dissenting opinion (for other grounds) Justices 
Burton and Douglas noted that the modification of the order 
‘‘has restricted it to appropriate parties.” Ibid., p. 192. 

As to those parties, or addressees, an order issued pur¬ 
suant to Title 39, United States Code, Sections 259 or 259a, 
is all inclusive. As Justice Douglas stated in an oft-quoted 
opinion: 

“I am not asked to interfere in any way with the ad¬ 
ministrative proceeding which is now being conducted. 
That proceeding is authorized by 39 U.S.C. ^ 255 and 
359a, 39 U.S.C.A. 255, 259a. If the administrative 
decision is adverse to petitioner, the Post Ofice iciU 
have statutory authority to intercept all mail ad¬ 
dressed to her and either send it to the ‘dead letter’ of¬ 
fice, or return it to the senders marked ‘Unlawful’ ”. 
Stanard v. OUson, 74 S. Ct. 768, 770 (1954). (Em¬ 
phasis supplied). 
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Therefore, the proper rule of law to have been applied 
herein was to approve the administrative order issued 
against “Tourlanes Publishing Company and its agents 
and representatives as such’’, because the administrative 
decision, properly arrived at, had been adverse to Tour- 
lanes Publishing Company.”. 

The SunsMne Book Compana/ decision is based upon Dofir- 
aldson v. Read Magazine. On page 46, after quoting from 
that case, the Court said: 

“Before reargument, however, the Postmaster General 
revoked his order insofar as it applied to the lawful ac¬ 
tivities of the defendant and limited his order to contest 
mail.” ® 


*“See also, Hoover v. McChesney, 6 Cir., 1897, 81 F. 
472 (local postmaster’s right to withhold mail limited 
to such mail as was clearly connected with the pro¬ 
hibited lottery conducted by plaintiff). But see Public 
Clearing House v. Coyne, 1904,194 IT.S. 497, 510, 24 S. 
Ct. 789,48 L. Ed. 1092, rejecting this distinction. How¬ 
ever, these cases involve the complainant’s conduct of 
what was solely an illegal business.” 

It is from this base that the Court reasoned to its decision. 
We must, then, examine the authorities cited there. 

In the Read Magazine case, swpray the order of the Post¬ 
master General was modified but was not revoked “insofar 
as it applied to lawful activities .of the defendant.” The 
order did not apply to “activities” lawful or unlawful. The 
order followed the statutory scheme and applied to persons 
or companies, after it had been determined those persons 
or companies were engaging in a lottery. But “Facts Mag¬ 
azine” and “Henry Walsh Lee, Editor in Chief, Facts Mag¬ 
azine,” were a company and a person not directly identified 
with the illegal puzzle .contest by being designated in the 
advertisements eSia addressees. One writing concerning the 
contest would hardly address his mail to either of them. It 
was admitted that each of these were involved in other and 
legitimate enterprises. Facts Magazine in other contests, 
Mr. Lee as Editor of Bead Magazine. Inasmuch as the re- 


dpondents liad made it x>ossible, by the nse of unique ad¬ 
dressees for the Hall of Fame Puzzle Contest, for the Post¬ 
master to distinguish the mail addressed to their other en¬ 
terprises, and inasmuch as the presumption would be that 
all mail relating to the illegal contest would be sent to these 
unique addressees mentioned in the advertisements, they 
had made it possible for the Postmaster to deliver mail ad¬ 
dressed to those persons and companies presumably not di¬ 
rectly connected with the illegal enterprise and to stop mail 
addressed to those persons and companies who were directly 
connected with the illegal enterprise. 

The Postmaster General did not limit his order **to con¬ 
test mail ’ *. EBs amended order did bar the delivery of mail 
and payment of money orders to the addressees who had 
been designated in the contest advertisements, supra, p. 183. 
As to those addressees, he could and did stop all mail, be¬ 
cause, prima facie, aU mail so addressed was identified with 
the illegal contest. Public Clearinff Hottse v. Coyne, supra, 
p. 510. 

Hoover v. McChesney, cited in note 9 of the opinion in the 
Sunshine case, was decided by the Circuit Clourt, District of 
Kentucky in 1897, seven years before the Supreme Court 
approved the constitutionality of the mail stoppage statute 
in the Public Clearing House case, but that Court was fa¬ 
miliar with its holding. It was cited by Mr. Sicklisteel for 
Public Clearing House in support of his argument that the 
statute which authorized the Postmaster to interdict the 
m£iil was unconstitutional. See Public Clearing House v. 
Coyne, supra., p. 503. 

In the Hoover case, the plaintiff sought relief from two 
Post Office orders. One, dated February 12, 1896 stopped 
mail directed to the “Southern Mutual Investment Com¬ 
pany,’* “T. B. Hoover, Sec.” and other named officers of 
that company. The order related that the company and the 
named officers were engaging in a lottery. The second or¬ 
der, dated February 17, 1896, stopped mailed directed to 
“T. B. Hoover” and related he was engaged in conducting a 
lottery. Plaintiff alleged he had extensive social, business 
and general correspondence; that the defendant was stop¬ 
ping not only mail addressed to him as an officer of the com- 
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pany, bnt also all personal mail addressed to him; and that 
the mail stoppage had prevented him from negotiating a 
loan in the prosecution of his business. That Court held 
that the order of February 12, 1896 was valid. That is, it 
was considered lawful to stop mail matter addressed to the 
Southern Mutual Investment Company and its officers. Ibid, 
p. 479. The Court refused to restrain the Postmaster from 
stopping mail addressed to Hoover as secretary of the com¬ 
pany. And the Court sustained the motion for a temporary 
injunction restraining the Postmaster from stopping mail 
directed to Hoover “upon which there are no words, lan¬ 
guage, or indications that they are addresses to said Hoover 
as an officer of or connected with the Southern Mutual In¬ 
vestment Co.” Ibid. p. 485. This motion invalidated the 
order of February 17, 1896. The Court was satisfied that 
Hoover, per se, was not conducting an iQegal enterprise, but 
only Hoover as officer of the Southern Mutual Investment 
Company had been found so occupied. 

The language of that opinion may have influenced the 
Supreme Court in the Public Clearing House case because, 
at pages 510-511, that Court makes it clear that the fraud 
order which they have declared constitutional contains noth¬ 
ing to authorize the stoppage of mail addressed to an in¬ 
dividual “unless addressed to such individual as officer or 
agent of the League of Equity or the complainants.” The 
Public Clearing House case goes a step beyond the narrow 
limit of the Hoover case. In that earlier case it may be ar¬ 
gued that the order stopping mail to the corporation and its 
officers was upheld by the court because the corporation was 
organized for the purpose of carrying out the illegal enter¬ 
prise alone. But in the Public Clearing House case the same 
corporation conducted other businesses as weU as the illegal 
lottery and the Conrt upheld an order stopping all mail 
addressed to it and its officers and agents as such. 

Donaldson v. Read Magazine affirmed the principle of mail 
stoppage orders and reaffirmed the constitutionality of the 
statutes which authorize them. And the Supreme Court 
added that where a person, corporate or otherwise, is con¬ 
ducting legal and illegal businesses simultaneously but has 
made it possible to distinguish mail directed to the legal en- 


terprises from mail directed to the illegal one, a stoppage of 
the former may well conflict with the Constitution. The 
Supreme Court did not say, however, that it was not proper, 
in the interest of protecting the public, for the Postmaster, 
in relation to mail directed to the illegal enterprise to assume 
that such mail so addressed was identified with that enter¬ 
prise and stoppable as in the PMic Clearing House situa¬ 
tion. Tourlanes Publishing Company has voluntarily 
placed itself in the position of Public Clearing House and 
precluded the application of the Read Magazine principle to 
it. 

V. (a) The statute, 39 U.S.C. 259a, is not unconstitu¬ 
tional for lack of a standard for the definition of ‘‘obscene, 
lewd, lascivious, indecent’* materiaL These words have 
been in common use and statutory use for a great length 
of time and a great many courts have had no trouble under¬ 
standing them. In Swearmger v. United States, 161 TJ.S. 
446 (1895), at p. 451, the Court said: 

“Referring to this newspaper article, as found in the 
record, it is undeniable that its language is exceed¬ 
ingly coarse and vulgar and, as applied to an individ¬ 
ual person, plainly libelous. But we cannot perceive in 
it anything of a lewd, lascivious and obscene tendency, 
calculated to corrupt and debauch the mind and morals 
of those m whose hands it wight fall.” (Emphasis sup¬ 
plied). 

In Dunlon v. United States, 165 U.S. 487 (1897), the Su¬ 
preme Court found no error in the instruction given to the 
jury by the trial court on what were obscene publications. 
It quoted the instruction, at p. 500: 

“ ‘Now, what is (are) obscene, lascivious, lewd or in¬ 
decent publications is largely a question of your own 
conscience and your own opinion; but it must come—^be¬ 
fore it can be said of such literature or publication—^it 
must come up to this point: that it must be calculated 
with the ordinary reader to deprave him, deprave his 
morals, or lead to impure purposes.” (Emphasis sup¬ 
plied). 


In 1945, our own Court of Appeals followed the same stand¬ 
ard in Walker v. Popenoe, 80 U.S. App. D.C. 129, 130, 149 
F. 2d 511, 512 (1945), where it said: 

“Despite the purely educational purpose and 
the uniformly decent language of appellees’ pamphlet 
it may be that some of its phrases, by reason merely of 
their subject matter, may stimulate the senses of some 
persons. But much more than this is necessary to 
bring a work within the statute; otherwise no work 
on anatomy, and no dictionary, could be sent through 
the mails, and much of our most respected literature 
would be barred. (1) The effect of a publication on 
the ordinary reader is what counts. The statute does 
not intend that we shall ‘reduce our treatment of sex 
to the standard of a child’s library in the supposed 
interest of a salacious few.’ (2) The statute does not 
bar from the mails an obscene sentence. It bars an 
obscene ‘book, pamphlet • • • or other publication * • *.’ 
If a publication as a whole is not stimulating to the 
senses of the ordinary readery it is not wdthin the 
statute. (3) It would make nonsense of the statute 
to hold that it covers works of value and repute merely 
because their incidental effects may include some slight 
stimulation of the senses of the ordinary reader. The 
dominant effect of an entire publication determines 
its character. “The standard must be the likelihood 
that the work will so much arouse the salacity of the 
reader to whom it is sent as to outweigh any literary, 
scientific or other merits it may have in that reader’s 
hands. ’ 

“[3] For all three of the foregoing reasons, ‘works 
of physiology, medicine, science, and sex instruction 
are not within the statute * • *.’ No serious work of 
this character, expressed in decent language is obscene, 
lewd, or lascivious, • • (Emphasis supplied. 

Cf. also cases cited therein). 

The statute does not abridge plaintiff’s freedom of 
speech and press. Donaldson v. Read Mayazine, suprOy 
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reiterates the obvious principle that the constitutional guar¬ 
antees of freedom of speech and freedom of the press do 
not include complete freedom uncontrollable by Congress, 
to use the mails. The form and procedure in the instant 
statute has been approved many times by the Court. See 
Donaldson v. Read Magazine, supra. The substance of the 
statute, denying assistance of the mails to obscenity ped¬ 
dlers, has also been approved. See the many cases relative 
to obscenity and the mails. There is no unconstitutional 
‘‘prior restraint’’ on plaintiff’s freedom of communication. 
Donaldson v. Read Magazine, supra, p. 189, et seq. The 
statute is not penal in nature. Huntington v. Attrill, 146 
U.S. 657, 667 (1892); Donaldson v. Read Magazine, supra, 
p. 191. The Solicitor’s order and the statute are valid. 

V. (b) The statute in question applies whenever one 
seeks remittances through the mail for any obscene “ar¬ 
ticle, matter, thing, device, or substance.” If a “publica¬ 
tion” is not of those generic terms it does not exist finitely. 
“Matter,” for example, includes anything which occupies 
space. The statute is applicable to pictures and the pictures 
in a publication. Summerfield v. Sunshine Booh Co., supra. 
The distinction between paper with print on it and paper 
with a picture on it is one of form, not substance. It is 
doubtful that plaintiff seriously contends that publications 
are not amenable to the obscenity statutes. 

Since none of the alleged errors in the complaint are 
errors in fact, the lower court erred in denying the motion 
of defendants herein. 

m 

The Order of the Poet Office Department Does Not Raise ‘‘^rave 

Constitutional Questions^ 

If the lower court had granted defendants’ motion and 
approved the administrative order as it stood, it would 
not have been presented with gprave constitutional ques¬ 
tions. The lower court quoted from the opinion in the 
Sunshme Booh Company case, supra, at p. 48: 

“We do not interpret Section 259a as authorizing 
orders which raise serious constitutional questions of 
this sort.” 
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But the instant case is not of the same **sort^^ as the poten¬ 
tially troublesome constitutional questions hypothesized by 
this Court. Immediately preceding the quoted sentence, 
this Court had stated: 

‘‘To let the present order stand would permit the 
Postmaster General to prevent—^in practical effect— 
the continued publication of a magazine without any 
advance knowledge that its future issues will be in 
violation of law, and thus to suppress putatively law¬ 
ful activities. Grave constitutional questions would 
then be presented. See Donaldson v. Bead Magazine, 
supra, 338 U.S. at pp. 181-182, 189, 68 S. Ct. at pages 
593-594, 597, et seq.; Hannegan v. Esquire, Inc., supra; 
Stanard v. Oleson, supra, 74 S. Ct. at pages 770-771. 
See also Superior Films v. Department of Education 
of Ohio, 1954, 346 U. S. 587, 74 S. Ct. 286; Joseph 
Burstyn, Inc. v. Wilson, 1952, 343 U. S. 495, 502, 72 
S. Ct. 777, 96 L. Ed. 1098.’’ 

Bearing in mind that the Court was, at that point, dis¬ 
cussing future issues of a magazine, which, in the nature 
of things, would be beholden to the same addressee as the 
past issues, the case citations do not lend credence to the 
inference that orders under Title 39, United States Code, 
Sections 259 and 259a must be directed to “activities,” 
lawful or otherwise. 

Donaldson v. Read Magazine^ supra, pp. 181-182, is dicta 
to the effect that the indefinite enforcement of an order 
which barred delivery of mail to addressees not connected 
with the illegal enterprise by designation by respondents 
would raise questions about the validity and scope of such 
order. On page 192 the Supreme Court held that the order 
as modified, which barred delivery of all mail to all ad¬ 
dressees connected with the illegal enterprise by designation 
by respondents “is valid and its enforcen^ent should not 
have been enjoined.” The language on page 189, besides 
finding that substantial evidence supported the deter¬ 
mination that the Hall of Fame Puzzle Contest violated 
Sections 259 and 732 of 39 U.S.C., set forth the argument 
of respondents that these sections are in conflict with 
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various constitutional provisions, specifically the First, 
Fourth, Fifth, Sixth, and Eighth Amendments and Article 
HI, Sec. 2, CL 3. But the constitutionality of the statutes 
was specifically upheld on the following pages, pp. 190-191. 

In Hannegan v. Esquire, Inc., 327 U. S. 146, 157-158, 160 
(1946), the Court, in its opinion, and Justice Frankfurter in 
his concurring opinion, held that a publication otherwise 
qualified to receive second-class mail privileges may not 
have those privileges suspended or revoked because the 
Postmaster General finds it does not make a special contri¬ 
bution to the public welfare. 

In Stcunard v. Oleson, supra, pp. 770-771, Justice Douglas 
had before him the question of an application for relief 
from an order impounding petitioner’s mail pending admin¬ 
istrative determination of whether petitioner was violating 
the provisions of 39 U.S.C. Sec. 259a. In the paragraph 
referred to above, he mentioned the constitutional impli¬ 
cations of impoundment prior to an administrative deter¬ 
mination of non-mailability. In the preceding paragraph 
he sustained the statutory authority to stop all mail ad¬ 
dressed to petitioner if the. administrative decision was 
adverse to her. 

Mr. Justice Douglas, just four months before the Stanard 
opinion wrote a concurring opinion in Superior Films v. 
Department of Education of Ohio, 346 U.S. 587 (1954). He 
said there at p. 589: 

“The First and Fourteenth Amendments say that 
Congress and the States shall make *no law’ which 
abridges freedom of speech or of the press. In order 
to sanction a system of censorship I would have to 
say that ‘no law’ does not mean what it says, that ‘no 
law’ is qualified to mean ‘some’ laws. I cannot take 
that step. 

“In this Nation every writer, actor, or producer, 
no matter what medium of expression he may use, 
should be freed from the censor.” 

Obviously, Justice Douglas, while abhoring censorship, 
found no conflict with the interception of all mail sent 
to one determined to be in violation of 39 U.S.C. § 259a. 
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In the case of Joseph Buestyn, Inc. v. Wilson, 343 XJ.S. 
495 (1952), the issne before the Supreme Court was ‘‘the 
constitutionality, under the First and Fourteenth Amend¬ 
ments, of a New York statute which permits the banning 
of motion picture film s on the ground that they are ‘sacri¬ 
legious,’ ” and at p. 502, it concluded: 

“For the foregoing reasons, we conclude that ex¬ 
pression by means of motion pictures is included 
within the free speech and free press guaranty of the 
First and Fourteenth Amendments. . . . 

“To hold that liberty of expression by means of 
motion pictures is guaranteed by the First and Four¬ 
teenth Amendments, however, is not the end of our 
problem. It does not follow that the Constitution re¬ 
quires absolute freedom to exhibit every motion picture 
of every kind at all times and all places.” 

The Court concluded, at p. 505-506, that the state could 
not ban a motion picture on the basis of a censor’s con¬ 
clusion that it was sacrilegious. 

None of these cases in any way raises a doubt as to the 
constitutionality of the statutes 39 U.S.C. Sec. 259 and 
Sec. 259a, Donaldson v. Read Magazine, supira, approves 
the statutes and Stanard v. Oleson, supra, so far as it is 
applicable herein, approves the extent of the orders issued 
under it. These orders follow the expression of Congres¬ 
sional intent set out in the statute, almost verbatim. 
The order herein, therefore, cannot be said to raise any 
constitutional question. 

A reading of the order of the Solicitor and a reading of 
39 U. S. C. Sec. 259a, the statute under which it was issued 
shows the order is not beyond the powers conferred by that 
statue. The administrative record, and the record before 
this Court shows that the order of the Solicitor is confined 
to barring delivery of mail and payment of money orders 
only to addressees designated in the advertisements sent out 
by Tourlanes Publishing Company and its agents and repre¬ 
sentatives as such. Compare, Donaldson v. Read Magazine, 
supra, p. 183. In the instant case, the lower court stated: 



'^TMs is not a case where we can assume that aU 
remittances or all mail are prima facie identified with 
the illegal business. See and compare Pvhlic Clearing 
House V. Coyne, 194 U. S. 497, 510 (1904) ...” 

This is apparently the effect of its prior statement that 
the plaintiff has published a tax guide and contemplates a 
further issue plus a vacation guide. Public Clearing House 
V. Coyne, supra, at 510, does not indicate that the validity 
of barring delivery of mail and payment of money orders 
only to addressees designated in the advertisement relating 
to the matters declared non-mailable, is lessened because 
some business other than publishing obscenities is trans¬ 
acted. Public Clearing House was itself engaged in other 
businesses. Ibid, p. 498-499. 

Additionally, the record herein is free of any showing 
that any mail relating to the tax guide or to future publi¬ 
cations is sent addressed to “Tourlanes Publishing Com¬ 
pany.” Donaldson v. Read Magazine, cited at the same 
point by Judge Youngdahl, does not modify the prima facie 
presumption spoken of in Public Clearing House, but re¬ 
stricts it to those addressees designated in the advertise¬ 
ments for the illegal enterprise. 

There is no foundation in the Sunshine Boole Compemy 
case, which concerned a magazine with some obscene illus¬ 
trations, the Public Clearing House case, which approved 
the constitutionality of statutes and orders such as in this 
case, or in the Read Magazine case which approved orders 
such as that of these defendants as long as they were con¬ 
fined to addressees designated by the perpetrator to be used 
in the unlawful enterprise, for the order issued herein by 
the lower court. 
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CONCLUSION 

Wherefore, we respectfully submit that the order denying 
defendants’ motion to dismiss or for summary judgment 
should be reversed and judgment awarded defendants 
Arthur E. Summerfield, Postmaster General and Abe Mc¬ 
Gregor Goff, Solicitor, Post Office Department; and that the 
order requiring amendment of the administrative order of 
August 9, 1955 be reversed- 

Leo a, Roveh, 

United States Attorney. 
Lewk Cabeoll, 

William F. Beckek, 
Assistant United States Attorneys. 
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ADDENDUM 

On December 21, 1955 two orders of Judge Youngdahl 
were filed in the lower court. One struck the answer of the 
defendants in this case. The other order amended his order 
of November 4, 1955 by changing the last two paragraphs 
to read: 

“OsDERED that the defendants’ motion to dismiss or 
for summary judgment be denied. 

It is further Ordered that plaintiff’s motion for 
summary judgment be granted to the extent that the 
order of the Postmaster General is ordered to be 
amended to cover only those publications which have 
been found to be obscene.” 

On December 20, 1955 this Court had entered its order 
providing for the consolidation of the three appeals arising 
out of this case, and setting December 26, 1955 as the date 
for the filing of this brief. This brief was in the hands of 
typists for final typing before filing as permitted by this 
Court’s order. 

Insofar as the December 20, 1955 order of Judge Young¬ 
dahl may be a valid amendment of the form of his order of 
November 4, 1955 in aid of the appeals herein, it does not 
change the defendants’ position or arguments that they 
were entitled to judgment in the lower court. It would nul¬ 
lify that argument of the defendants which assumes the 
order of November 4, 1955 is an interlocutory order only. 
Insofar as the lower court may have been without juris¬ 
diction to enter the order of December 20, 1955 because of 
the cross-appeals pending from its order of November 4, 
1955, it does not require the defendants to change their 
arguments on either position. See Rules 59(e) and 60(a), 
Federal Rules of Civil Procedure. 
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JOINT APPENDIX 

1 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Division 

Civil Action No. 3635-»55 

Toublanes Pubusheng Company, Great Neck, New York, 

PLAINTIPP 


V. 


Arthur E. Summerptru), Postmaster General and Abe 

McGregor Gopp, Solicitor, Post Office Department, 

Washington, D. C., defendants 

Filed August 17,1955. Harry M. Hull, Clerk 

Complaint for Declaratory Relief and for Mandatory 

In junction 

1. This is an action involving more than $3000 exclusive 
of interest and costs. This Court has jurisdiction under the 
provisions of D. C. Code 11-306, 5 U. S. C. 1009, 28 U. S. C. 
1331, 28 U. S. C. 1339, and 28 U. S. C. 2201. 

2. Plaintiff is a publishing company which has published, 
among other things, a tax guide and has prepared for pub¬ 
lication materials for a touring service from which it de¬ 
rives its name. Plaintiff publishes two magazines entitled 
“Studio Art” and “Photo* and Body”, both of which are 
devoted to pictures and text relating to photography and 
modelling. At least 50 percent of the business of plaintiff 
is dependent upon use of the mails. 

3. Defendant Summerfield is the Postmaster General of 
the United States and is sued in that capacity. Defendant 
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Goff is the Solicitor of thel Post Office Department and is 
sued in that capacity. 

Admmistraiive Proceedings 

4. In February 1955 a proceeding was instituted before 
the Post Office Department; on complaint of the Assistant 
Solicitor, against respondent under 39 U. S. C. 259a. The 
complaint alleged that an issue of Studio Art” and an is¬ 
sue of “Photo and Body” contained matter that was ob¬ 
scene, lewd, lascivious or indecent, and the complaint asked 
that an order be issued to plaintiff’s local postmaster di¬ 
recting him to refuse to deliver mail to plaintiff and to re¬ 
fuse to pay postal money orders drawn to the order of 
plaintiff. 

2 5. Plaintiff filed an answer to the complaint deny¬ 

ing obscenity of the materials, denying that 39 
U. S. C. 259a grants power to the Post Office Department 
to issue such a drastic order, and alleging that if the stat¬ 
ute does confer the powers asserted in the complaint it 
violates the Constitution of the United States. 

6. A hearing was held before a Hearing Examiner on 
March 23, 1955 at which two issues of “Photo and Body” 
and one issue of “Studio Art” were introduced into evi¬ 
dence with the stipulation that the mails were employed in 
connection with those issues.. No other evidence was intro¬ 
duced. The Hearing Examiner excluded the testimony of 
a witness present at the hearing, whom plaintiff proposed 
to qualify as an expert on matters of obscenity, on the 
ground that the opinion of any person except the deciding 
Post Office Department officials was immaterial. With re¬ 
gard to other proposed witnesses qualified as experts in the 
fields of art, photography, modelling, psychology, psychia¬ 
try, juvenile delinquency, and obscenity in general, plaintiff 
ascertained in advance of the hearing that their testimony 
as to the alleged obscenity of the magazines would be ex¬ 
cluded; plaintiff therefore did not incur the expense of ob¬ 
taining their testimony or of transporting them to Wash¬ 
ington, and so stated at the hearing. 

7. Both plaintiff and the Assistant Solicitor filed pro¬ 
posed findings of fact and conclusions of law. On May 23, 
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1955 the Hearing Examiner issned his Initial Decision hold¬ 
ing that the magazines contained obscene, lewd, lascivious 
and indecent material, and recommending that an ‘ ‘Unlaw¬ 
ful*’ order be issued against plaintiff. 

8. The Buies of Practice of the Post Office Department 
provide for appeal only to the Solicitor from an Initial 
Decision, and make no provision for appeal to or hearing 
or decision by the Postmaster General. Plaintiff appealed 
to defendant Goff, and in its exceptions and brief on ap¬ 
peal plaintiff not only re-asserted in detail its arguments 
on the merits with regard to non-obscenity and with regard 
to the legal power of the Department to make the order later 
issued, but plaintiff also challenged the power of the Post¬ 
master General to delegate to the Solicitor the authority 
to decide the case and to issue the order in his own name. 
Plaintiff requested an opportunity to present its case to the 

Postmaster General, in the event of an unfavorable 
3 decision by the Solicitor. A copy of plaintiff’s ex¬ 
ceptions and brief is attached to this complaint as 
Exhibit 1. 

9. A Reply Brief was filed by the Assistant Solicitor on 
August 5,1955, a Friday. 

10. A decision signed in the name of the Solicitor, defend¬ 
ant Goff, was issued on August 9,1955, a Tuesday, and was 
received in the mail by plaintiff’s attorney on August 11. 
The decision is adverse to plaintiff. It is general in form, 
merely affirming the Initial Decision; it is only 18 lines long, 
makes no reference to the issues in the case, to any evidence, 
or to the legal arguments of plaintiff. It does not mention 
plaintiff’s argument concerning non-delegability of power 
or plaintiff’s request for an opportunity to be heard by the 
Postmaster General. A copy of the decision is attached 
hereto as Exhibit 2. 

11. Together with his decision the Solicitor issued in his 
own name, on August 9,1955, an order signed by him and 
directed to the Postmaster, Great Neck, New York, instruct¬ 
ing the Postmaster (a) to refuse to deliver any mail ad¬ 
dressed to plaintiff but instead to stamp all mail “Unlawful: 
Mail to this address returned by order of the Postmaster 
General” and return it to the sender, and (b) to refuse to 
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pay to plaintijff any money orders drawn in favor of plain- 
tijff. The Solicitor’s order has no terminal date and no 
limitation; itf makes no distinction between lawfnl and al¬ 
legedly nnlawfnl activities; it does not mention the maga¬ 
zines involved in this case or purport to be directed solely to 
mail or money orders relating to those magazines. A copy 
of the order is attached as Exhibit 3. 

12. On August 11, 1955, the day plaintiff’s attorney 
learned of the Solicitor’s decision and order, plaintiff filed 
with the Post Office Department an appeal to the Postmaster 
General, defendant Summerfield, and a motion for stay of 
the Solicitor’s order until the Postmaster General reviewed 
the case. A copy of plaintiff’s apepal and motion is at¬ 
tached as Exhibit 4. Plaintiff has received no response to 
its appeal and motion for stay as of Tuesday morning, 
August 16, and plaintiff cannot afford to wait further for 
a response which may or may not be given, in a remedy 
which does not officially exist. 

4 13. Plaintiff has exhausted its administrative 

remedies. 

Errors Complained Of 

I 14. The decision and order complained of are beyond the 
power of the Solicitor to make or the Postmaster General to 
delegate. The statute (39 U. S. C. 259a) commits to the 
Postmaster General a power requiring his personal judg¬ 
ment and discretion. 

15. The decision is not supported by substantial evidence 
and is not supported by any evidence whatsoever. The 
magazines contain no material that is obscene, lewd, lascivi¬ 
ous or indecent. The photographic material complained of 
is in fact decorous, free from lascivious or suggestive poses 
or implications, and is of artistic merit and value. 

16. The order issued by the Solicitor exceds the authority 
granted by the statute in that it is of indefinite duration, is 
not limited to the materials allegedly found to be obscene, 
lewd, lascivious or indecent, and relates to all mail and 
money orders addressed to plaintiff even though the mail 
and money orders may involve matters concededly lawful. 

17. The administrative proceeding was unfair and de¬ 
prived plaintiff of due process of law guaranteed by the 
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Fifth Amendment to the Constitution of the United States 
in that there was not a proper separation of functions. The 
deciding officer was the Solicitor; the prosecuting officer was 
the Assistant Solicitor who was carrying out his immediate 
superior’s orders and functions. 

18. The exclusion of qualified expert evidence on the ques¬ 
tion of obscenity of the magazines here involved was im¬ 
proper and was a violation of due process of law within the 
meaning of the Fifth Amendment. 

19. The decision of the Solicitor was made without actual 
consideration by him of the record in the case or the issues 
presented to him by plaintiff, as appears from the facts 
stated in paragraph 10 above, and was a mere institutional 
rubber-stamping of the Initial Decision. 

20. 39 U. S. C. 259a, if it purports to confer the power as¬ 
serted in the order issued by the Solicitor, is in violation of 
the Constitution of the United States in that: 

(a) It establishes no standards for the definition of 
“obscene, lewd, lascivious, indecent” material and 

5 places the determination of that matter solely within 
the personal judgment of the Postmaster General, 
contrary to the requirements of Article 1, sections 1 and 8, 
and of the due process clause of the Fifth Amendment; 

(b) It abridges the freedom of speech and freedom of the 
press of respondent, and is a prior restraint on respondent’s 
freedom of communication, in violation of the First Amend¬ 
ment; 

(c) It inflicts penalties and cruel and unusual punish¬ 
ment without due process of law, contrary to the require¬ 
ments of the Fifth Amendment and, since it is penal in 
nature, contrary to the requirements of the Eighth Amend¬ 
ment. 

21. 39 U. S. C. 259a is not applicable to publications. 

Irreparable Injury and Lack of Remedy 

22. The order of the Solicitor will destroy at least half of 
plaintiff’s business and may put plaintiff out of business 
entirely, since plaintiff’s business is dependent to at least 
50% upon a subscription list requiring use of the mails 
which are now shut off by the Solicitor’s order. That order 
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lias already been issued and dispatched to the locaH post¬ 
master at Great Neck, New York, and has already been 
placed in effect or immediately will be placed in effect. 
Plaintiff has no adequate remedy at law. 

Prayer for Relief i 

Whbkepoee plaintiff prays that: 

(1) The order of the Solicitor, defendant Goff, issued 
August 9,1955 be declared invalid and of no effect; 

(2) Permanently and pending the final determination of 
this action, defendants Summerfield and Goff be (a) en¬ 
joined from continuing that order in effect, and (b) directed 
by the Court to revoke the order and to instruct their agents 
and employees not to enforce the order ofi to interfere in 
any way with mail or money orders directed to plaintiff; 

(3) Such other relief be granted as to this Court seems 
proper. 

Fischeb, Wnus & Panzer, 

1735 De Sales Street, N. W., 

Washington 6, D. C., 
Attorneys for Plaintiff, 
By: Irving R. M. Panzer. 

• • • • • 

25 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 3635—*55 

Tourlanes Publishing Company, Great Neck, New York, 

PLAINTIPP, 

V. 

Arthur E. Summerfield, Postmaster General and Abe 
McGregor Gk)pp, SoucrroE, Post Office Department, 
Washington, D. C., defendants 

Filed August 17, 1955. Harry M. Hull, Clerk 

Temporary Restraining Order 

This case came on to be heard upon the complaint, mov¬ 
ing papers, and oral argument of wunsel for both sides. It 




appearing to the Court that the defendants have issued the 
order complained of and that “the order was not limited to 
the particulars^ matter inhibited, and are enforcing that 
order and will continue to do so unless restrained by this 
Court, and that irreparable loss and injury are now result¬ 
ing and will result to plaintiff before notice can be served 
and a hearing can be held on plaintiff’s motion for prelimi¬ 
nary injunction, in that mail and money orders addressed 
to it are not being delivered and that mail is being returned 
to the sender with the “Unlawful” phrase stamped upon 
it, it is therefore, on authority of Summerfield v. Sunshine 
Book Co., et al., 221 F. (2) 42, 

Ordeeed that defendants and their agents and employees 
(1) are hereby restrained from enforcing defendant Goff’s 
order of August 9, 1955 directed to the Postmaster, Great 
Neck, New York, relating to plaintiff, and (2) are directed 
to instruct their agents and employees, specifically 
26 including the Postmaster, Great Neck, New York, not 
to enforce that order and not to interfere in any way 
with the delivery of plaintiff’s mail or the payment of 
money orders to plaintiff; provided that plaintiff first give 
security in the sum of $100.00, for the payment of such costs 
and damages as may be incurred or suffered by any party 
who is found to have been wrongfully enjoined or re¬ 
strained, such bond to be approved by the court or clerk of 
the court; or cash lieu thereof. BNW. 

It is further ordered that this order expire within ten 
days after entry unless within such time the order, for good 
cause shown, is extended for a like period, or unless the 
defendants consent that it may be extended for a longer 
period. 

It is further ordered that plaintiff’s motion for a prelim¬ 
inary injunction be set down for hearing on August 31st, 
1955, at 10 ajn. 

Issued at Washington, D. C., August 17, 1955. 

R. N. Wilkin, 

Judge, U. S. District Court. 
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27 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA, CIVIL DIVISION 

Civil Action No. 3636-55 
Toublanes Publishing Company, plaintiff 

V. 

Arthue E. Summebpield, and Abe McGbeqob Goff, 

DEPENDANTS 

Filed August 24, 1955. Harry M. Hull, Clerk 

Motion for Preliminary Injunction 

Plaintiff moves that, pending the final hearing and deter¬ 
mination of this action, this Court issue a preliminary in¬ 
junction (a) restraining defendants from enforcing defend¬ 
ant Goff’s order issued August 9, 1955, which directs the 
Postmaster, Great Neck, New York to refuse to deliver mail 
to plaintiff and to refuse to pay money orders to plaintiff, 
and (b) requiring defendants to direct their agents and em¬ 
ployees not to enforce that order or to interfere in any way 
with the delivery of plaintiff’s mail or the payment of 
money orders to plaintiff. That order, though now tempo¬ 
rarily restrained by this Court pending the hearing and 
determination of this motion, will again be placed in effect 
imd will be enforced by defendants unless a preliminary in¬ 
junction is granted. If defendant Goff’s order is enforced, 
as threatened, it will result in irreparable injury to plaintiff 
by prohibiting the delivery to plaintiff of all mail addressed 
to plaintiff, prohibiting the payment to plaintiff of any 
money orders drawn to its order, and requiring that all mail 
aiddressed to plaintiff be returned to the senders with the 
following legend plainly stamped upon it: “Unlawful: 
Mail to this address returned by order of the Postmaster 
General”. These results would put plaintiff out of busi¬ 
ness before this case could be finally heard and deter¬ 
mined. 
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28 The issuance of a preliminary injunction will not 
cause undue inconvenience or loss to defendants. 

Fischeb, Willis & Panzeb, 

1735 De Sales Street, N. W., 

Waskiriffton 6, D. C., 
Attorneys for Plaintiff. 

By Ieving E. M. Panzer. 

29 Filed August 24, 1955. Harry M. Hull, Clerk 
Affidavit of the President of Tonrlanes Publishing Company 

I, Max Liebowitz, am the president of Tonrlanes Publish¬ 
ing Company, Inc., plaintiff in this case. The company was 
originally a partnership but has since become incorporated. 
I have been active in the company’s business at all times 
and the facts stated below are all made from my personal 
knowledge. 

The company was formed in March, 1954, for the primary 
purpose of preparing a tour and vacation guide for Negro 
tourists. Its name “Tonrlanes” was conceived and formu¬ 
lated to personalize its relation to a tour of travel lanes. 
Ever since its organization the company has been collecting 
and preparing a large quantity of editorial manuscripts, 
advertising material and art work, on which not less than 
$4,000 has been expended by the company, in preparation 
for the publication of the projected vacation guide, tenta¬ 
tively entitled “Vacations Unlimited”. A considerable 
amount of that material is attached hereto as a sample of 
the amount of time, work and money invested by the com¬ 
pany in this project. Work on the vacation guide is still 
under way and the company still hopes to be able to publish 
it in an attractive and useful format. 

30 Another project of the company which we hope to 
make into an annual item was the publication in early 

1955 of a tax guide entitled “Your Tax Guide”, a small 
pamphlet designed to supply concise tax information to the 
average taxpayer. This publication was prepared for Tour- 
lanes Publishing Company by Edward A. Fogel, an attor- 




ney who is a member of the bar of the State of New York 
and is a member of the faculty of Pace College in New York 
City, where he teaches tax law. ‘‘Yonr Tax Guide” is an 
advertising piece to be sold to businesses for distribution 
by them with their own name printed in the pamphlet. It 
bears a copyright notation in the name of Barnes Printing 
Company, but all the funds expended on it were spent by 
Tourlanes, all the promotional work done on it was done 
by Tourlanes, and it was published by Tourlanes, and it is 
owned by Tourlanes. I have personally, as the representa¬ 
tive of Tourlanes, done much promotional work and spent 
much time attempting to sell “Your Tax Guide” to various 
businesses. Tourlane’s experience with the 1955 edition 
was sufficiently encouraging that we are now in process of 
preparing, again under the editorial supervision of Mr. 
Fogel, a 1956 edition of “Your Tax Guide”. We hope, as I 
said earlier, to establish this tax guide as a regular item to 
be published each year in a revised and current edition. 

The 1955 edition of “Your Tax Guide” was published 
subsequent to the initial publication of the magazines 
“Photo and Body” and “Studio Art” and subsequent to 
the publication of the very issues of those magazines which 
were involved in the Post Office Department hearing (H. E. 
Docket No. 3/136) culminating in the order challenged in 
this injunction proceeding. A copy of the tax guide is at¬ 
tached hereto as Exhibit 2. 

Since the publication of the issues of “Photo and Body” 
and “Studio Art” which were before the Post Office De¬ 
partment in the proceeding leading to the order challenged 
here, Tourlanes has published other issues of those maga¬ 
zines containing different types of pictures and far greater 
text, relating to the technicalities of photography, than that 
contained in the issues involved in the Post Office proceed¬ 
ing. That text was prepared by Roger Roden, an 
31 expert photographer whose work has appeared in 
leading magazines sudi as Coronet, in the April, 1948 
issue of which, at page 55, he is described by name in lauda¬ 
tory terms. 

Tourlanes is not advertising the materials involved in 
the Post Office proceeding, is not soliciting remittances or 
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communications relating to them, and has not been doing 
any such advertising or soliciting for many months. Tonr- 
lanes is not receiving, and has not been receiving for many 
months, any mail or money orders relating to those mate- 
► rials, with the possible exception of a random letter. The 
current mail of Tourlanes, which the Post Office Depart¬ 
ment proposes to stop, consists of communications which 
(again with the possible exception of a random communi¬ 
cation) do not relate to the issues of the magazines which 
were involved in the Post Office proceeding culminating in 
the order challenged here. 

Max Liebowitz, 

President, Tourlanes Publishing Company, Inc. 

• • • • • 


56 H. E. Docket No. 3/136 

In the Matter of the Complaint that Toubianes Publishing 
Company, at Great Neck, New York, Is Conducting an 
Unlawful Enterprise Through the Mails in Violation of 
39 U. S. Code, Section 259a 

Filed August 30, 1955. Harry M. Hull, Clerk 

Initial Decision of Hearing Examiner 

The complaint and notice of hearing, the latter setting 
March 2 and March 14, 1955, as the dates for the filing of 
answer and hearing, respectively, were delivered on the 
Respondent on February 17, 1955, in the manner provided 
by ^e Rules of Practice. On request of the Respondent, 
and for good cause shown, the date for the filing of answer 
was extended to March 21, 1955, and the hearing continued 
to March 23, 1955. The Respondent filed answer and the 
hearing was conducted before me on the said date of March 
23,1955. Proposed findings of fact, conclusions' of law and 
supporting reasons were filed by both parties. The entire 
official record, including the transcript of proceedings, 
pleadings, exhibits, and other relevant papers, has been 
considered by me in arriving at this decision. 
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Xte enterprise alleged to be in violation of the statute 
invoked is averred in the complaint to be in substance the 
obtaining and attempting to obtain remittances of money 
through the mails for certain pamphlets entitled “Photo 
and Body’^ and “Studio Art” containing photographs of 
women in the nude which are obscene, lewd, lascivious 

57 and indecent in content and character and the giving 
of information by mail as to where, how and from 

whom such material may be obtained. 

Respondent's answer in substance admits the sale 
through the mails of the questioned pamphlets but denies 
that they are obscene, lewd, lascivious and indecent as 
charged. Respondent also asserts that the Postmaster 
General is without authority to issue the requested order in 
this proceeding and that the invoked statute is in violation 
of the Constitution of the United States. 

By stipulation it was agreed that the investigating in¬ 
spector clipped from one of Respondent's publications en¬ 
titled “Photo and Body” Vol. 1 No. 1 (Dept. Exhibit 1-A) 
an advertisement pertaining to the publication “Studio 
Art” for mailing to the Respondent in connection with a 
test purchase; that the inspector thereafter conducted cor¬ 
respondence under a certain test name with the Respondent 
and pursuant thereto purchased and received the pamphlets 
entitled “Studio Art” No. 4 and “Photo and Body” No. 4. 
Pursuant to such stipulation the test correspondence includ¬ 
ing the three publications were received in evidence as 
Exhibits 1-A and 2-A with sub exhibits, said latter pam¬ 
phlets being Department Exhibits 2-A-2 and 2-A-l, respec¬ 
tively. 

The Respondent did not present any witnesses or offer 
any proof except that he desired to qualify the investigating 
inspector as an expert on the subject pertaining to the ques- 
tio of whether the pamphlets in question are obscene, lewd, 
lascivious and indecent. The ruling made by the Examiner 
to the effect that even if the Assistant Solicitor commented 
to such inspector's appearance as a witness for the Re¬ 
spondent, the testimony of such a witness, assuming 

58 that he could be shown to be properly qualified, would 
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not be material was proper inasmuch as the testi¬ 
mony of so-called experts in such a field would not be deter¬ 
minative of the obscenity issue in this proceeding. The 
question of whether the material in evidence is obscene, 
lewd, lascivious and indecent is one of fact, U. S. v. Kefir- 
nerly, 209 Fed-119; Rosen v. U. S., 161 U. S. 29, and it may 
be resolved by an inspection of Respondent’s merchandise. 
U. 8. V. Two Obscene BookSy 92 Fed. Supp. 934, 99 Fed. 
Supp. 760. In this connection the record shows that the 
Respondent did not make a proffer of testimony of the so- 
called expert witnesses (Tr. 13-17). Accordingly, Re¬ 
spondent’s proposed findings numbered 2, 3 and 4 to the 
effect that there is no evidence in the record showing or 
tending to show that the publications are obscene and in¬ 
decent or the state of morals or decency of the American 
people, are immaterial. 

Respondent’s proposed findings of fact No. 1 to the effect 
that the pamphlets entitled ‘^Studio Art” No. 3 and “Photo 
and Body” No. 4 are involved in this determination and that 
the Assistant Solicitor did not offer any evidence relating 
to possible materials to be issued by Respondent in the 
future is granted except that the pamphlet “Photo and 
Body” Vol. 1 No. 1 is also in evidence for consideration on 
the question of obscenity since no objection was made by the 
Respondent that such a pamphlet, received in evidence by 
stipulation, should not so be considered. 

An examination of these three publications discloses that 
they are of identical size, approximately 4i/^ x 6 inches and 
each contains approximately 60 pages. In the publication 
“Photo and Body” Vol. 1 No. 1 the first four pages follow¬ 
ing the cover page are devoted to “Flash Tips,” “Camera 
Care Tips” and the use of color film. The sugges- 
59 tions given therein consist merely of commonly 
known factors such as “use the right flash bulbs,” 
“keep the lense clean always,” etc. None of these sugges¬ 
tions are directly concerned with the subject of taking nude 
photographs. The last five pages are devoted to written 
advertisements pertaining to the photographic field. The 
bulk of this publication, approximately 50 pages, is devoted 


to full page photographs of young, attractive nude women. 
In the vast majority of these approximately 50 photographs, 
the pubic area is not shown and in those in which such area 
is shown it has been obviously retouched so that no pubic 
hair is shown. The greater majority of the photographs 
display one nude subject and in the remaining photographs 
there are shown two or three nude women. Most of the sub¬ 
jects occupy the full page and they are depicted by full 
length poses shown from various angles, some being side 
views, some front views and some rear views. In all the 
photographs the breasts are clearly displayed and empha¬ 
sized. The subjects are shown in various prone, sitting and 
kneeling positions. The number and kind of photographs 
depicted in the other two pamphlets are approximately the 
same and are similar except that in these pamphlets there 
has been added 14 pages on which written text appears on 
a portion of each page. These pages are dispersed through¬ 
out the pamphlets. In such written text general informa¬ 
tion is given in non-technical language on photography. 
Moreover, very little of such information pertains to the 
photographing of nudes or to the photographs themselves 
and it is further noted that such written text in both of these 
pamphlets is identical although they purport to be separate 
publications. 

The Respondent’s proposed finding of fact No. 13 to the 
effect that the photographs “are of artistic merit and 
60 value” and “together with the accompanying text, 
they are reasonably related to the art of photography 
and of posing for photographs” is also immaterial. It is 
clear that the sale of the pamphlets is designed merely to 
appeal to the prurient and the salacious minded. “Under 
the evidence it is all too plain for controversy that these 
pictures, whether culled from so-called works or elsewhere, 
were selected, sold, and distributed in large quantities, 
without reference to art or art studies, but wholly for the 
purpose of profitably pandering to the lewd and lascivious.” 
hynch v. U. S., 285 Fed. 162. 

In regard to Respondent’s proposed finding of fact No. 11 
to the effect that none of the photographs contain an ob¬ 
scene, lewd, lascivious and indecent pose or material and 
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that “each picture is demure, quiet and decorous, showing 
the female human body gracefully posed” is not determina¬ 
tive of this issue. Such a display of the female body to the 
general public is not acceptable to the aggregate morality of 
the American people and would therefore be considered ob¬ 
scene by a vast majority of the people. 

It is clear that the dominant feature in each pamphlet is 
the photographic material, namely, the nude photographs 
of the above described attractive young women. It is fur¬ 
ther clear that to the average viewer these photographs are 
such as to arouse impure sexual desires and that they are 
erotically and lustfully stimulating and sexually provoca¬ 
tive. Accordingly, I find that the pamphlets in question are 
obscene, lewd, lascivious and indecent as charged. Dunlop 
V. U. S., 165 U. S. 486; Rosen v. U. S., supra; Parmalee v. 
U, S., 113 Fed. 729; U. S. v. Levine, 83 F. (2d) 156; U. S. v. 
Two Obscene Books, supra, and U. S. v. Robhuhn, 109 
F. (2d) 512. 

61 Respondent's argument that the case of Summer- 
field V. Sunshine Book Company, decided December 
16, 1954, by the United States Court of Appeals for the 
District of Columbia Circuit, is applicable to this proceed¬ 
ing and therefore the requested order can not be issued, is 
not persuasive. It is clear that the publications involved 
in such cited case are entirely different from the material in 
question. There is no showing that the material appears 
at regular intervals. Also the pamphlets in question do not 
have an index, names of authors, numbering of pages, cer¬ 
tain intervals between publications, date of issue, etc. The 
material involved herein is nothing more than a collection 
of obviously common quality photographs bound together. 

The Respondent argues that the case of Engineers Public 
Service Co. v. Securities and Exchange Commission, 130 
F. (2d) 936, cited by the Examiner in his initial decision in 
the Sunshine Book Company administrative proceeding to 
support his conclusion that the Examiner can not properly 
pass upon the constitutionality question, does not prevent 
the Examiner from ruling on the validity of the invoked 
statute inasmuch as the “functions of the agency (S. E. C.), 
stemmed from the statute attacked as unconstitutional, here 
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the functions of the Examiner . . . are not at all depend¬ 
ent upon the” invoked statute. However, the basic reason¬ 
ing for the aforesaid holding in the S. E. C. case is present 
here, namely, that it is not the proper function for a Govern¬ 
mental agency charged by Congress with the duty of en¬ 
forcement of statutes enacted by it, to pass upon the con¬ 
stitutionality of such statutes. 

62 Requested findings of fact and conclusions of law 
not herein specifically found or concluded have been 
considered and are regarded as being immaterial or un¬ 
justified. 

In view of the foregoing, I conclude upon substantial evi¬ 
dence in the record, that the Respondent is obtaining and 
attempting to obtain remittances of money through the 
mails for obscene, lewd, lascivious and indecent material 
and is depositing or causing to be deposited in the United 
States mails, information as to where, how and from whom 
such material may be obtained, as charged in the complaint. 
There is attached hereto the appropriate order for execution 
by the Solicitor in order to suppress the unlawful enter¬ 
prise herein found. 

(Signed) Edwabd Caklick, 

Hearing 'Exomimer. 

• • • • • 

85 POST OFFICE DEPARTMENT 

Washington 

August 9, 1955. 

H. E. Docket No. 3/136 

In the Matter of the Complaint that Toublanes Publishing 
Company at Great Neck, New York, is conducting an 
unlawful enterprise through the mails in violation of 
39 U. S. Code, Section 259a. 

Filed August 30,1955, Harry M. Hull, Clerk 

Decision of the Solicitor for the Post Office Department on 

Appeal 

The Hearing Examiner in this case rendered an initial 
decision on May 23, 1955, in which it was found that the 
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Eespondent is engaged in conducting an enterprise through 
the mails in violation of the statutes invoked, as alleged 
in the Complaint 

The Eespondent has appealed from the Hearing Exam¬ 
iner’s initial decision and has filed an appeal brief con¬ 
taining exceptions thereto. The Assistant Solicitor has 
filed a reply brief. The entire official record has been re¬ 
viewed and upon the basis thereof this decision is made. 

Careful review of the initial decision of the Hearing 
Examiner discloses no erroneous findings of fact or con¬ 
clusions of law insofar as is determinable from the official 
record. It is founded upon substantial evidence and sound 
reasoning and contains correct findings of fact and 
86 conclusions of law upon all material issues. There¬ 
fore, it is hereby adopted and affirmed as the de¬ 
cision of the Post Office Department in this case and the 
order recommended by the Examiner shall be issued and 
is hereby made a part hereof by reference. 

(Signed) Abe McGbegor Goff, 

The Solicitor. 


87 Order No. 55967 

Filed August 30,1955, Harry M. Hull, Clerk 

Satisfactory evidence having been presented to the Post 
Office Department that Toublanes Publishing Company, 
and its agents and representatives as such, at Great Neck, 
New York, using the United States mails in violation of 
Section 259a of Title 39, United States Code, which pro¬ 
hibits the obtaining, or attempting to obtain remittances 
of money or property of any kind through the mails for 
any obscene, lewd, lascivious, indecent, filthy, or vile article, 
matter, thing, device, or substance, and the depositing, or 
causing to be deposited, in the mails information as to 
where, how, or from whom the same may be obtained, said 
evidence being a part of the record in the case identified 
below by docket number, and by authority vested in the 
Postmaster General by said law and by him delegated to 
me by order of the Postmaster General No. 55628, dated 
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May 17, 1954, you are hereby forbidden to pay any postal 
money order drawn to the order of said concern and 
parties and you are hereby directed to inform the remitter 
of any such postal money order that payment thereof has 
been forbidden, and that the amount thereof will be re¬ 
turned upon the presentation of the original order or a 
duplicate thereof applied for and obtained under the 
regulations of the Department. 

By the same authority you are hereby further instructed 
to return all letters, whether registered or not, and other 
mail matter which shall arrive at your office directed to the 
said concern and parties to the postmasters at the offices 
at which they were originally mailed, to be delivered to 
the senders thereof, with the words “Unlawful: Mail to this 
address returned by order of the Postmaster General’’ 
plainly written or stamped upon the outside of such letters 
or matter. Where there is nothing to indicate who are 
the senders of letters not registered or other matter, you 
are directed to send such letters and matter to the appro¬ 
priate dead letter branch with the words “Unlawful: Mail 
to this address returned by order of the Postmaster Gen¬ 
eral” plainly written or stamped thereon, to he disposed 
of as other dead matter under the laws and regulations 
applicable thereto. 

By direction of the Postmaster General: 

(Signed) Abe McGeegob Gopp, 

The Solicitor for the Post Office Department. 

(Case No. 13869-E). 

(H. E. Docket No. 3/136). 

To the Postmaster, Great Neck, New York. 

• • • • • 
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100 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 3635-55 

Touelanes Publishibtg CoMPAinr, piahttiff 


V. 

Abthub E. Suboierfield, et al., defendants 

Filed August 31, 1955, Harry M. Hull, Clerk 

Order Denying PlaintifTs Motion for Preliminary Injunction 

This cause having come on for hearing on August 31, 
1955, on the motion of plaintiff, Tourlanes Publishing Com¬ 
pany, for a preliminary injunction restraining the defend¬ 
ants from enforcing the order of defendant Goff issued 
August 9,1955, directing the Postmaster, Great Neck, New 
York, to refuse to deliver mail to plaintiff and to refuse 
to pay money orders to plaintiff, and also requiring defend¬ 
ants to direct their agents not to enforce the above order 
or interfere in any way with the delivery of plaintiff’s 
mail or the payment of money orders to the plaintiff; and 
the Court having considered the pleadings and exhibits 
herein, together with the memorandums of points and au¬ 
thorities in suppport of and in opposition to plaintiff’s mo¬ 
tion and the exhibits offered by the defendants as part of 
their motion for summary judgment, which exhibits, by 
consent of the parties and by order of this Court, are made 
a part of the record for the instant hearing; and the Court 
having heard the arguments of counsel for both sides, now 
finds the following facts and draws the following conclu¬ 
sions of law: 

Findings of Fact 

1. Plaintiff is a corporation organized in 1954. 

2. On February 15, 1955, an Assistant Solicitor of the 

Post Office Department filed a complaint with the 
101 Chief Hearing Examiner of that Department alleg- 




58 


ing that the plaintiff, under the name of Tourlanes 
Publishing Company, was conducting through the mails an 
enterprise in violation of the provisions of 39 TJ.S.C. 259(a), 
in that it “has been obtaining and attempting to obtain re¬ 
mittances of money through the mails for certain pamphlets 
entitled ‘Photo and Body’ and ‘Studio Art,’ containing 
photographs of nude women,” which are obscene, lewd, 
lascivious and indecent in content and character. 

3. On or about March 17,1955, the plaintiff filed an answer 
to the Assistant Solicitor’s complaint. 

4. On March 23,1955, an administrative hearing was held 
before a Hearing Examiner of the Post Office Department, 
and plaintiff was represented by counsel at this hearing. 
At the conclusion of this hearing, proposed findings of fact 
and conclusions of law were submitted both by the Assistant 
Solicitor and by counsel for the plaintiff. 

5. On May 23, 1955, the Hearing Examiner rendered his 
Initial Decision, in which he stated: 

“In view of the foregoing, I conclude upon substan¬ 
tial evidence in the record, that the respondent is ob¬ 
taining and attempting to obtain, remittances of money 
through the mails for obscene, lewd, lascivious and 
indecent material and is depositing or causing to be 
deposited in the United States mails, information as to 
where, how and from whom such material may be ob¬ 
tained, as charged in the complaint.” 

6. Plaintiff appeared from the Initial Decision of the 
Hearing Examiner on June 2, 1955. 

7. On July 18, 1955, plaintiff filed a brief on appeal, and 
on August 5, 1955, the Assistant Solicitor filed a reply to 
plaintiff’s brief on appeal. 

8. On August 9, 1955, the Solicitor for the Post Office 
Office Department, having reviewed the entire official rec¬ 
ord, and upon the basis thereof, made his decision, stating: 

“Careful review of the Initial Decision of the Hear¬ 
ing Examiner discloses no erroneous findings of fact 
or conclusions of law insofar as is determinable from 
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the oflScial record. It is founded upon substantial 
102 evidence and sound reasoning and contains cor¬ 
rect findings of fact and conclusions of law upon 
all material issues. Therefore, it is hereby adopted and 
affirmed as the decision of the Post Office Department in 
this case, and the order recommended by the Examiner 
shall be issued and is hereby made a part hereof by 
reference.’’ 

9. Simultaneously with this decision, the Solicitor issued 
Order No. 55967, directing the Postmaster at Great Neck, 
New York, to inform the remitter of any postal money 
order drawn to the order of Tourlanes Publishing Com¬ 
pany, and its agents and representatives as such, that pay¬ 
ment of such money orders has been forbidden and that 
the amount of such order will be returned upon the pres¬ 
entation of the original order, or a duplicate thereof, ap¬ 
plied for and obtained under regulations of the Depart¬ 
ment. That Order further directed the Postmaster at 
Great Neck, New York, to return all letters, whether regis¬ 
tered or not, and other mail matter arriving at his post 
office, and addressed to the aforementioned company and 
its agents and representatives as such, to the postmasters 
of the respective post offices of origin for delivery to the 
senders of any such mail, with the words: ‘‘Unlawful: Mail 
to this address returned by order of the Postmaster Gen¬ 
eral” plainly written or stamped on the outside of such 
letter or other mail matter. 

10. Plaintiff attempted to appeal to the Postmaster Gen¬ 
eral personally and at the time of coming to this Court had 
no decision on that attempt 

11. On August 17, 1955, plaintiff was granted a tempo¬ 
rary restraining order by this District Court, restraining 
defendants from enforcing the aforementioned order of 
August 9, 1955 and directing defendants to instruct their 
agents and employees not to enforce that order. It was 
further ordered that this order expire within ten days after 
entry unless vsdthin that time it was extended or unless the 
defendants consented that it be extended for a longer 


period. The order was not extended and the defendants 
at no time consented to such an extension, but agreed to 
withhold Administrative action pending argument in mo¬ 
tion for prliminary injunction. The motion for prelimi¬ 
nary injunction was set down for hearing on August 31, 
1955. 

103 12. On August 17, 1955, plaintiff filed a complaint 

for declaratory relief and for mandatory injunction 
in this action, and on August 24,1955, served on the attor¬ 
ney for the defendants herein a motion for preliminary in¬ 
junction. 

13. The decision of the Solicitor that the various exhibits, 
which are copies of the materials with which the decision 
and order of the Solicitor are concerned, are obscene, lewd, 
lascivious and indecent in content and character was rea¬ 
sonable. 

14. The plaintiff used the name of Tourlanes Publishing 
Company to obtain or attempt to obtain remittances through 
the United States mails for the aforesaid material. 

15. No legitimate business is adversely affected by the 
order of the Solicitor. 

16. There is substantial evidence to support the decision 
and order of the Solicitor. 

17. The facts of the instant case are distinguishable from 
the facts in the case of Surnmerfield v. Sunshine Book Com¬ 
pany, — U.S. App. D.C. —, 221 F.2d 42. 

Conclusions of Law 

1. This Court has jurisdiction of the subject matter and 
of the parties in this cause. 

2. The decision of the Solicitor and Post Office Depart¬ 
ment Order No. 55967, based thereon, are supported by 
substantial evidence. 

3. Post Office Department Order No, 55967 is a valid ad¬ 
ministrative order authorized by 39 U.S.C. 259(a). 

4. Plaintiff has failed to show such irreparable injury 
as is necessary to move this Court to grant the preliminary 
injunction prayed for herein. 

5. By balancing the equities between the parties, the 
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Court finds that the preliminary injunction should not be 
granted herein. 

6. There is no substantial question as would move this 
Court to grant the preliminary injunction requested 
herein. 

104 Now Therefoke, It is this 31st day of August, 
1955, 

Oedeeed, That plaintiff’s motion for preliminary injunc¬ 
tion be and the same is hereby denied, and it is 
Further Ordered, That plaintiff’s oral motion for a stay 
pending appeal herein be and the same is hereby denied, 
there being no substantial question on which to appeal. 

Joseph C. Me Garraghy, 

Judge. 

• * • « • 


2 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 3635-55 

Tourlakes Publishing Company, plaintefp 


V. 


Arthur E. Summerfield, Postmaster General, and Autc 
McGregor Goff, Solicitor, Post Office Department, 
defendants. 

Filed November 4, 1955. Harry M. Hull, Clerk. 

Order 

This cause came on to be heard on defendants’ motion to 
dismiss, or in the alternative, for summary judgment, and 
on plaintiff’s motion for summary judgment and opposition 
to defendants’ motion to dismiss or for summary judgment. 

The Post Office Department found two of plaintiff’s pub¬ 
lications, “Studio Art” and “Photo and Body”, to be ob- 
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scene and directed plaintiff’s local postmaster to refuse to 
deliver any mail addressed to plaintiff and to refuse to pay 
to plaintiff any money orders drawn in its favor. 

The Court is satisfied that there was a proper ‘‘separa¬ 
tion of functions” in the hearings before the Post Office De¬ 
partment ; and that the Postmaster General is not required 
to give his personal attention and judgment to all de¬ 
cisions of his department where he has been properly au¬ 
thorized to delegate such functions and has in fact done so. 
See Reorganization Act of 1949, 63 Stat. 203. 

There is no basis for the contention that a Hearing Officer 
must secure, or even permit, the testimony of experts in 
resolving an obscenity case. A determination based upon 
an examination of the allegedly obscene publication, 
3 where the publication itself is put into the record and 
the decision is made upon the entire record of the 
case, is sufficient. 

The charge that the Solicitor failed to consider the entire 
record, that he merely impressed the stamp of approval 
upon the Initial Decision, and that he applied a “nudity per 
se is obscene” test to the publication, are not substantiated 
by the record. 

The order of the Post Office Department, issued to plain¬ 
tiff’s local postmaster, directs him to refuse to deliver mail 
to plaintiff and to refuse to pay postal money orders drawn 
to the order of plaintiff. Plaintiff objects to this order on 
the ground that it is of indefinite duration; it encompasses 
matters which were not specifically declared to be obscene; 
and it may reach mail concerning wholly legal matters. This 
is a serious charge, for the power to exclude material from 
the mails and to intercept mail addressed to a person or a 
business is a power “that touches basic freedoms.” See 
Stanard v. Oleson, 74 S. Ct. 768. We are guided by Sum- 
merfield v. Sunshine Booh Company, 221 F. 2d 42, 47-48 
(D.C. Cir. 1954) cert. den. May 9, 1955, wherein the court 
declared: 

“In consequence, orders of the Postmaster General 
under Section 259a • • • must be confined to materials 


63 


already published, and duly found unlawful. Whether 
such limitation is practically possible • • * is not for 
this court to determine.” 

Two publications, Studio Art” and “Photo and Body” 
have been declared obscene. Plaintiff has published a tax 
guide and an afl&davit indicates that a further issue is con¬ 
templated. Plaintiff has not as yet published a vacation 
guide, but has expended considerable money in its prepara¬ 
tion. Being satisfied that orders issued under 259a 
4 must be limited to unla'wful activities, future lawful 
activities, or those not presently held unlawful, can¬ 
not be prohibited where one is engaged in both lawful and 
unlawful activities. Were the rule different, grave consti¬ 
tutional questions would be presented. As Judge Washing¬ 
ton noted in the Sunshine case, supra: 

“We do not interpret Section 259a as authorizing 
orders which raise serious constitutional questions of 
this sort.” 

The Court is satisfied that there is substantial evidence 
in the record to support the finding that the publications in 
question are obscene. Since the Post Office Department’s 
adjudication of obscenity does not appear unlawful, arbi¬ 
trary, or capricious, we cannot overturn it. At the same 
time, the order issued by the Postmaster General is too 
r broad and beyond the powers conferred upon him by 39 
U.S.C.A. 259a. This is not a case where we can assume 
that all remittances or all mail are prima facie identified 
with the illegal business. See and compare Public Clearing 
House V. Coyne y 194 U.S. 497, 510, (1904) and Donaldson v. 
Head Magazine, 333 U.S. 178 (1948). The order in this 
case must, therefore, be limited to its proper statutory scope 
and since we believe that the obligation is upon the govern¬ 
ment, not the publisher, to frame the order, it is by the 
Court this 4th day of November, 1955, 

Ordered that both defendants’ motion to dismiss or for 
summary judgment, and plaintiff’s motion for summary 
judgment are denied. 


It Is Further Ordered that the order of the Postmaster 
General be amended to cover only those publications which 
have been found to be obscene. 

Luther Youngdahij, 

Judge. 

5 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 3635-55 

Tourlajstes Publishing Company, plaintut 

V. 

Arthur E. Summerfield, Postmaster General, and Abe 
McGregor Goff, Solicitor, Post Office Department, 

DEFENDANTS 

Filed November 9, 1955. Harry M. Hull, Clerk 

Motion to Require Compliance or in the Alternative to Cite 

for Contempt 

On November 4, 1955, the Honorable Luther Youngdahl 
issued an order invalidating the order of the Postmaster 
General in the above entitled case and directing that it he 
amended to cover only, those publications which have been 
found to be obscene. As of the date of this motion, the 
Postmaster General’s order has not been withdrawn or mod¬ 
ified in accordance with this direction. Defendants have 
interfered with and impounded and continue to interfere 
with and impound plaintiff’s mail in direct violation of the 
mandate of this Court, and they have not taken any steps 
whatever to comply with the order. 

The defendants, through their attorney, have taken and 
do take the position that the order of the Court is not clear, 
and they appear to be using this position as a device to con- 
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tinue interfering with plaintiff’s maiL It is clear, however, 
that they are refnsing to comply with the order. 

Wherefore, plaintiff moves that defendants be ordered 
to: 

1. withdraw the order of the Postmaster General, 

2. modify the order of the Postmaster General in accord¬ 
ance with the direction of the Court, 

3. cease interfering with or impounding plaintiff’s mail, 
and 

4. deliver all mail which has heretofore been im¬ 

pounded. 

6 In the alternative, plaintiff moves that the defend¬ 

ants be held in contempt of Court for their contuma¬ 
cious refusal to comply with the order of the Court. 

Irving R. M. Panzer, 
Attorney for Plaintiff. 

• « # • • 

4 Filed December 21,1955. Harry M. Hull, Clerk 

Order Striking Answer 

Upon motion of plaintiff to strike the Answer filed by 
Defendants in this case, and the motion being fully heard 
upon oral argument of both sides in open court, and it 
appearing that defendants have taken the position that 
the judgment of this Court entered November 4, 1955 is 
in effect a preliminary injunction rather than a final judg¬ 
ment and have therefore filed an Answer, and whereas the 
Court holds that the order of November 4 was a final 
judgment concluding the case in this Court and giving 
plaintiff the relief to which it was entitled, and therefore 
no Answer is required or permitted, it is therefore, this 
20 day of December, 1955, 

Ordered that the Answer filed by defendants be, and it 
hereby is, stricken. 

It is further ordered that should any different disposi¬ 
tion of this matter be required by any action of the Court 
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of Appeals for the District of Columbia Circuit, defend¬ 
ants may apply to me for an appropriate order. 

(S.) Lttthzb W. Youngdahl, 

District Judge, 

5 Filed December 21,1955. Harry M. Hull, Clerk 
Order Amending Form of Judgment 

Whereas the order issued by me in this case on November 
4, 1955, has been interpreted by the defendants to be or 
to have the effect of a preliminary injunction, and whereas 
that order was and was intended by me to be a final judg¬ 
ment concluding the case in this Court and giving the 
plaintiff the relief to which it was entitled, and whereas 
defendants appear to base their position on the form of 
that order, and whereas the interpretation of defendants 
may cause questions to arise which are not properly in the 
case, it is appropriate for me to amend the form of my 
order of November 4 in such a manner as to make indis¬ 
putably clear the nature of that order and of the relief 
there granted. It is, therefore, this 20 day of December, 
1955, 

Oedeeed that the last two paragraphs of my order of 
November 4,1955 in this case be amended to read as follows: 

Ordered that defendants* motion to dismiss or for sum¬ 
mary judgment be denied. 

“It Is Further Ordered that plaintiff’s motion for 
summary judgment be granted to the extent that the order 
of the Postmaster General is ordered to be amended to 
cover only those publications which have been found to 
be obscene.” 

(S.) Luther W. Youngdahl, 

Judge. 
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(i) 

Nos. 12,884, 12,969, 13,022 
COUNTER-STATEMENT OF QUESTIONS PRESENTED 

The first two questions presented in the Government's brief have 
now been eliminated from the case by reason of the District Court's entry 
of two orders in the case, subsequent to the docketing of these appeals, 
making it clear that the order involved here is a final judgment. 

In the opinion of Tourlanes the questions presented here are: 

1. Did the District Court properly apply this Court's ruling in the 
Sunshine Book case when it required the Post C^ffice Department to limit 
its mail stoppage order to materials which had been found to be unlawful? 

2. Is nudity per se obscene, and is a Post Office finding of obscen¬ 
ity based upon substantial evidence when it involves only photographs of 
the unclothed human body, decorously posed and showing no private parts? 

3. Was evidence of everts upon the issues of obscenity, psychology, 
art, photography, modelling, and juvenile delinquency properly excluded 
from the administrative hearing? 

4. Is there a proper subdelegation of power to the Solicitor of the 
Post Office Department to hear and decide a case and issue an order hav¬ 
ing the effect of putting a respondent out of business, where the Solicitor's 
power is derived from a delegation by the Deputy Postmaster General 
who in turn was delegated the power by the Postmaster General under a 
statute authorizing such an order "upon evidence satisfactory to the Post¬ 
master General"? 

5. Is the obscenity statute involved here unconstitutional as being 
without standards, and therefore void for vagueness? 


t 










I'v JL M I ' y ' \ • 

(ii) 

INDEX 

Page 

COUNTERSTATEMENT OF TOE CASE . 1 

SUMMARY OF ARGUMENT. 2 

ARGUMENT 

l. The ** Preliminary Injunction" Theory was Frivolous 

and is Now Moot. 4 

n. The Sunshine Book Rule was Correctly A pplied. 6 

m. The Post Office Order Should Have Been Struck 

Down in its Entirety. 10 

(a) The finding of obscenity is based on a "nudity 

per se is obscene" test . 10 

(b) The exclusion of expert testimony was error. 12 

(c) The delegation to the Solicitor was invalid. 12 

(d) The statute is unconstitutional for vagueness. 15 

CONCLUSION . 17 

TABLE OF CASES 

Buzstyn V. Wilson, 343 U.S. 495 . 15, 16 

CozDXDercial Pictures Cotp. v. R^ents, 346 U. S. 587 16 

Connally v. General Construction Co,, 269 U. S. 385 15 

Cudahy Packing Company v. Holland, 315 U. S. 357 . . . . ^ . 13 

Donaldson V. Read Magazine, 333 U.S. 178. 7, 8, 9 

Fleming v. Mohawk Wrecking and Lumber Company, 331 U. S. Ill .... 13 

Gelling V. Texas, 343 U.S. 960 . 16 

Holmby Productions V. Vaug^, 350 U.S. 870 . 15, 16 

Hoover V. McChesney, 81 ¥» 472 . 8 

Hoi^ton V. Payne, 194 U.S. 88 7 

Lanzetta v. New Jersey, 306 U.S. 451. 15 

Oakley V. Summerfield, Nos. 12,971, 12,918, 13,023 . 8 

Parmalee V. United States, 72 App. D.C. 203, 113 F.2d 729 . 3, 10, 11, 12 

Public Clearing House V. Coyne, 194 U.S. 497 . 8, 9 

Schechter Poultry Corp. v. U. S., 295 U.S, 495 15 

Sunard v. Olescn, 74 S. a. 768, 98 L, Ed. 710. 13 

Summerfield v. Sunshine Book Co., _App. D.C. _, 221 F.2d 

42, cert. den. 349 U.S. 941. 4.-10 

Sunshine Book Co. v. Summerfield, 128 F. Supp. 564 . 11 

Superior Films v. Department of Education, 346 U. S. 587 . 16 

Winters v. New York, 333 U. S. 507 . 15 

OTHER AUTHORITIES 

39U.S.C. 259 . 7 

39 U.S.C. 224, 225, 226 7 

Reorganization Plan No. 3 of 1949, 5 U.S.C. 133z-15. 13 *''• 

Rule 52, Federal Rules of Civil Procedure. 9 

Rule 60(a), Federal Rules of Civil Procedure. 5 

- - ■ - - - 





























UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12,884 


TOURLANES PUBLISHING COMPANY 

Appellant 

V. 

ARTHUR E. SUMMERFIELD, ET AL. 

Appellees 


No. 12,969 


ARTHUR E. SUB4MERFIELD, ET AL. 


V. 

TOURLANES PUBLISHING COMPANY 


Appellants 


Appellee 


No. 13,022 


TOURLANES PUBLISHING COMPANY 


V. 

ARTHUR E. SUMMERFIELD, ET AL. 


Appellant 


Appellees 


Appeal From A Judgment 
Of The United States District Court 
For The District Of Columbia 


BRIEF FOR TOURLANES PUBLISHING COMPANY 


COUNTER-STATEMENT OF THE CASE 

Tourlanes accepts the Statement of the Case in the Government's 
brief, with the following two additional paragraphs: 

In the administrative proceeding Tourlanes tendered the testimony 
of a witness qualified as an ejq)ert on the quesition of obscenity. His 
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testimony was excluded (JA 48-9). Tourlanes had also ascertained from 
the Hearing Examiner in advance of the hearing that if testimony of quali¬ 
fied e3q>erts on art, photography, modelling, psycholc^, juvenile delin¬ 
quency, and obscenity was offered, it would be excluded as immaterial 
upon objection from Post Office counsel, who did object.. The Hearing 
Examiner confirmed his exclusionary ruling at the hearing; the Solicitor 
confirmed it in his final order (JA 49). 

On December 21 Judge Youngdahl signed two orders in the case. 

One order struck the Answer of the Government on the ground that Judge 
Youngdahl*s order of November 4 (which is the subject of these appeals) 
was a final judgment concluding the case (JA 63). The other order amen¬ 
ded the form of judgment of the order of November 4 so as to eliminate 
the recitation that plaintiff*s motion for summary judgment was denied 
(JA 64). 


SUMMARY OF ARGUMENT 

~ > «u j<sii 

To the extent that Judge Youngdahl confined the scope of the Post 
Office order to materials which were before the Post Office Department 
and held to be obscene, he was doing no more than the clear holding of 
the Sunshine Book decision of this Court requires. In Sunshine Book 
this Court interpreted the statute to read as authorizing no more than that, 
and that is how the statute now stands. Even if the Sunshine Book rule 
were limited to publications, or to magazines issued with regularity, the 
materials here have not been shown not to qualify; indeed the evidence is 
that other and future issues with greater and different texts have been 
ptiblished. But the Sunshine Book case is not limited to publications or 
to types of magazines; its distinction is that between lawful and unlawful 
activities, whatever type of activities they be. Whether the Sunshine 
Book rule requires some showing of other lawful activities is irrelevant 
here, since Judge Youngdahl e^ressly found that Tourlanes publishes 
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or is preparing to publish two other and dissociated publications, a tax 
guide and a vacation guide; but in Sunshine Book there was no showing 
of any activity other than the publications of the magazines held to be 
obscene. 

To the extent that Judge Youngdahl permitted continuance of the 
Post Office order in any form and did not enjoin its enforcement in toto, 
he committed error. In holding that there was substantial evidence to 
support the administrative finding of obscenity, he confirmed in effect 
the administrative doctrine that ''nudity per se is obscene", long since 
struck down by this Court in the Parmalee case. He should have applied 
specific tests to the photographs, examining each and all, to determine 
obscenity. He would have found these photographs to be quiet and decor« 
ous, showing no private parts or lascivious poses. Judge Youngdahl also 
erred in holding that the testimony of everts on obscenity and allied 
subjects may be excluded at the administrative hearing; this is especially 
true where a double delegation of power to decide the case is involved, as 
here. If the testimony of outside e:rq)erts is properly excluded, it can only 
be because the statute has committed the decisional power to the subjec¬ 
tive judgment of a particular oHicer, but if the ruling below is correct, 
this grave decisional power can be transmitted within the Post Office De¬ 
partment to any employee, regardless of Congressional intent. Finally, 
the statute involved here is unconstitutional. It lays down no standards 
for defining or ascertaining "obscenity", and thus is unconstitutionally 
vague, as is so well illustrated by the recent series of Supreme Court 
motion picture censorship cases. For all these reasons there was no 
basis for the District Court's sanction of the Post Office order in even 
the limited form required by Sunshine Book. 
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ARGUMENT 

I. THE "PRELIMINARY INJUNCTION" THEORY WAS FRIVOLOUS AND 
IS NOW MOOT 

After these appeals were docketed in this Court, from an order of 
Judge Youngdahl (JA 59) entered on November 4, 1955^ and apparently 
after the Government's brief was written, Judge Youngdahl signed two 
additional orders in the case. The purpose of those two orders was to 
put an end to even the shell of the theory the Government had been put¬ 
ting forward - that the order of November 4 was a "preliminary injunc¬ 
tion". That theory was frivolous from the beginning, resting as it did 
solely iqx>n the h^[>penstance of a recitation by Judge Youngdahl (before 
he stated the final relief granted) that plaintiffs motion for summary 
judgment was denied, but it now has no basis even in phraseology. The 
Government, in the Addendum to its brief, appears to concede that; 
therefore the first section of its brief is now irrelevant. 

The Government's theory was absurd from the beginning because 
there was nothing tentative or impermanent about the order of November 
4, nothing which was to exist only until a final hearing or until some fu¬ 
ture act. It was a final judgment requiring norfilrther action in court. 

The Government has seized upon the fact that in the order of November 
4 Judge Youngdahl first recited that plaintiff's motion for summary judg¬ 
ment was "denied". But plaintiffs motion was for complete invalidation 
of the Post Office order, and since Judge Youngdahl granted relief in more 
limited form, he had a right to deny the motion as made and then require, 
in a separate section, that the Post Office order be confined to the scope 
outlined by this Court in Summerfield v. Sunshine Book Co ., _App. 

^Appeal No. 12.884 is actually an appeal by Tourlanes from a different order, by Judge McGarraghy 
denying Tourlanes* motion for preliminary injunction, but that appeal appears to have become moot, 
and in any case it is not here punued by Tourlanes nor treated by the Government in its brief. 
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D. C. _, 221 F. 2d 42 (1954), cert. den. 349 U.S. 941, discussed infra. 

In doing so he was merely granting Tourlanes f:he relief to which it was 
entitled, pursuant to Rule 54(c) of the Federal Rules of Civil Procedure. 

When Judge Youngdahl learned that the form of his order of Novem¬ 
ber 4 was being employed as a basis for the Government's confusing 
"preliminary injunction" theory, and that the Government had actually 
gone so far as to file an "Answer" in the District Court subsequent to 
his order, he put an immediate end to that avenue of argument. He 
struck the Answer on the ground that his order of November 4 was a final 
judgment, not a preliminary injunction, "and therefore no Answer is re¬ 
quired or permitted" (JA 63). He also amended the form of the order of 
November 4, saying that he was doing so because the Government's pre¬ 
liminary injunction interpretation "may cause questions to arise which 
are not properly in the case", so as to eliminate any recital that Tour- 
lanes' motion for summary judgment was denied ; instead he amended 
his recital to say that the motion was granted "to the extent that" - and 
then he continued as in the original order, setting out the Sunshine Book 
limitation (JA 64). 

The suggestion in the Government brief Addendum that Judge 
Youngdahl had no jurisdiction to enter his order amending his judgment 
is without merit. Rule 60(a), cited by the Government, deals with "cler¬ 
ical mistakes", but it is not contended there wais a clerical mistake here. 
Nor was Judge Youngdahl altering or amending his judgment; he amended 
only its form. He e^ressly says that he does so "to make indisputably 
clear the nature of that order and of the relief there granted". Thus he 
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is simply e:q>laining in another manner what he did in his original order. 


^ In any case, the Government does not and could not contest that Judge Youngdahl properly issued his 
order striking the Answer. That order furnishes an adequate guide to the nature of Judge YoungdahTs 
order of November 4. 


n, THE SUNSHINE BOOK RULE WAS CORRECTLY APPLIED 


In ordering the Post Office order to be confined to the materials 
which were before the administrative agency and found to be obscene, 
Judge Youngdahl was making a routine application of this Court's deci¬ 
sion in Siimmerfield v . Sunshine Book Co .,_App. D. C. _, 221 F. 2d 

42 , cert. den. 349 U. S. 941. It was in that case, involving the identi¬ 
cal statute here under consideration, that this Court administered a 
reading to the statute which avoided constitutional issues by limiting 
the statute to authorization of orders relating solely to activities found 
to be unlawful. The statute still stands as it did then, and consequently 
no new question is involved. 

It is difficult to understand the grounds on which the Government 
seeks to distinguish this case from the Sunshine Book case. The Govern¬ 
ment does not contend that Sunshine Book is wrongly decided; it does not 
ask this Court to overrule that decision. Aj^arently the Government con¬ 
tends that the statute has different readings in different cases, and that 
the scope of the statute e:q>ands or contracts as particular cases come 
before it. This conc^t of a revolving statute would make its administra¬ 
tion by a trial judge, or by an appellate court, well nigh impossible. 

One argument made in the Government's brief is that in Sunshine 
Book, a "magazine" was involved, "recognized as such and regularly 
published at relatively frequent intervals", whereas here (it is said) the 
publications do not qualify as magazines. There is no warrant for such 
a statement as either a factual or a legal matter. Magazines may differ 
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widely in kind and still be **recognized as such'\^ As for being regularly 
published at relatively frequent intervals, which appears to be irrele¬ 
vant, there is no showing that Tourlanes* publications are not, and indeed 
the evidence points the other way in two respects: (1) two issues of a 
single publication ('Thoto and Body'*) published within a short period of 
time were introduced at the Post Office hearing (JA 48), and (2) the affi¬ 
davit of the president of Tourlanes (JA 45) states that since the publica¬ 
tion of the issues here involved, "Tourlanes has published other issues 
of those magazines containing different types of pictures and far greater 
text, relating to the technicalities of photography". But the short answer 
to the Government's argument is that it rests on the assumption that Sun -. 
shine Book is limited to magazines. That case is not limited to maga¬ 
zines, nor even to publications, nor does it involve "a unique set of facts" 
as is claimed in the Government's brief. The decision is not qualified or 
circumscribed, or shot through with exceptions, nor is it mysteriously 
written or difficult to read. The distinction made in the case is not be¬ 
tween magazines (or even publications) and other material; the distinction 
is between lawful and unlawful activities. In the crucial paragraph discus¬ 
sing what it held to be the guiding attitude of the Supreme Court in Donald ¬ 
son V. Read Magazine , 333 U.S. 178, involving the fraud order statute 39 
U.S.C. 259, this Court said (221 F. 2d at pp. 46-47): 

"... the attitude of the Coui*t indicates 
strongly that orders under Section 259 must be 
limited to those activities of a defendant which 
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The elutions of the Govermnent illustrate the difficulty of its argument. Houghton v. Payne . 194 
U. S. 88. holds simply that ceruin publications are "books" and not "periodicals" entitled to the 
second-class rate of posuge. 39 U. S.C. 224. 225 and 226 are merely the sututory provisions de¬ 
lineating the second class of mail matter. But Tourlanes is not here seekii^ the second class rate, 
and so it is immaterial whether or not it could qualify for that, h; can hardly be contended that 
the Sunshine Book decision limited its protection to periodicab entitled to the second class mail 


rate. 
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are unlawful, and that future lawful activities 
of a defendant cannot be hampered in cases 
where he is engaged both in lawful and in un-> 
lawful activities. 

This limitation upon the Postmaster 
General's powers would seem to apply equal¬ 
ly to action under Section 259(a) .... In 
consequence, orders of the Postmaster Gen¬ 
eral under Section 259(a) .... must be con¬ 
fined to materials already published, and duly 
found unlawful." 

But that is precisely what the Post Office has not done. It has con¬ 
tinued to issue (without even changing the prior form of mimeographed 
order) and issued in this case the same order, shutting off^U mail, which 
was struck down in the Sunshine Book case. The Post Office's position is 
perhaps best shown in a companion case in this Court, Oakley v. Sum - 
merfield . Nos. 12,971, 12,918 and 13,023, in which the Post Office it¬ 
self held in the administrative proceeding that many of Oakley's publica¬ 
tions and activities were perfectly lawful - and still the Post Office issued 
the same blanket order shutting off aU Oakley's mail. There was no at¬ 
tempt to confine the order to the Sunshine mandate. 

The elaborate discussion in the Government's brief, occupying the 
vast majority of its argument QU Sunshine Book (section IV of the brief), 
devoted to extensive statements concerning Public Clearing House v. 

Coyne , 194 U.S. 497, Donaldson v. Read Magazine , 333 U.S. 178, and 
Hoover v. McChesney , 81 F. 472, is an attempt to prove to this Court 
die validity of blunderbuss mail stoppage orders. But those are the very 
cases considered by this Court in Sunshine Book in reaching its decision, 
and since the Government does not argue that Sunshine Book is wrong, it 
is unnecessary to go back of that case. The statute must be accepted as 
not posing the issue of authorization of blanket mail stoppage. It should 
be noted, however, that the Coyne case is distinguishable on many grounds. 
It involved a person conducting what was solely an illegal business, as 
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noted by this Court (221 F. 2d 46, footnote 9); it proceeds upon a premise 
imthinkable today, that the postal service is not **a necessary part of the 
civil government'* and Congress "may annex such conditions to it as it 
chooses" (194 U.S. at 506); it intimates that there is no judicial review of 
the Postmaster General's decision. As for Donaldson v. Read Magazine , 
it is the very case in which a blunderbuss order, not properly limited, 
was under such attack merely by virtue of the Supreme Court's searching 
questions in setting it for re-argument that the Postmaster General hastily 
withdrew it and amended his order to limit it to unlawful activities. That 
is precisely what Judge Youngdahl has ordered here. 

The present case is far stronger than Sunshine Book in two signifi¬ 
cant respects: (1) there, no less than 32 issues of three different maga¬ 
zines (see 221 F. 2d at p. 50, footnote 2) were before the Post Office and 
all issues were held to be obscene, yet this Court said that the Postmaster 
General could not assume without advance knowledge that future issues 
would be in violation of law; here, only three issues of two different maga¬ 
zines are involved (JA 48); (2) in Sunshine , there is no indication that the 
publishers ever proved at any time or in any forum that they engaged in 
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any activity other than publishing the magazines held to be obscene; here. 
Judge Youngdahl has found as a fact (JA 61), in findings entitled to the usu¬ 
al weight under Rule 52, F. R. C. P., that Tourlanes has published a tax 
guide and is contemplating the publication of a subsequent issue, and is 
preparing to publish a vacation guide on which it has emended considerable 
money thus far. This is the complete answer to the Government's argu¬ 
ment concerning "consecutive" and "concurrent" enterprises. If com¬ 
plete mail stoppage could not be sustained agaiost a respondent not shown 
to have more than a single enterprise - the one found to be unlawful - how 
can it be sustained against one shown to have lawful activities? The 


In fact, it appears from their brief in opposition to the petition for a writ of certiorari diat the sole 
business of the Sunshine publishers was the publications of the maj^zines found by the Postmaster Gen- ' 
eial to be obscene. 





Govermnent has merely employed the word '^consecutive'* to mean "a 
single" and the word "concurrent" to mean enterprises other than those 
found unlawful. The existance here of the lawful activities of the tax 
guide and the vacation guide, as found by the trial judge, is an automatic 
barrier to any order purporting to shut off ^ mail. 

nL THE POST OFFICE ORDER SHOULD HAVE BEEN STRUCK DOWN 
IN ITS ENTTRETY 

In permitting the Post Office order to continue even in the limited 
form sanctioned by Sunshine Book , Judge Youngdahl erred. The order 
was invalid in its entirety. 

(a) The finding of obscenity is based on a "nudity per se is obscene " 

test 

Judge Youngdahl's ruling upholding the Post Office Department's 
finding of obscenity cannot be sustained. The Post Office did no more 
than apply the doctrine that "nudity per se is obscene", invalidated long 
ago by this Court in Parmalee v. United States , 72 App. D. C. 203, 113 
F. 2d 729. There this Court said (113 F. 2d at p. 732): "It cannot be as- 
STimed that nudity is obscene per se and under all circumstances". The 
Court then went on to analyze the factors involved in testing whether nudity 
is obscene. Had the Post Office or Judge Youngdahl applied such an analy¬ 
sis, this case would have a different posture, but it is clear that no such 
test was employed. 

It is conceded that the photographs here involved are pictures of 
the unclothed human female body. On the record, it must be accepted 
that the poses are quiet and demure; no lascivious poses are shown; no 
private parts are shown. If these photographs are held to be obscene, it 
can only be because it is believed that any nudity is obscene. The Post 
OHice position is set forth in the Initial Decision (adopted later as the 
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final decision), JA 50-51, in which the requested findings of Tourlanes 
that ^*none of the photographs contain an obscene, lewd, lascivious and 
indecent pose or material**, that **each picture is demure, quiet and de¬ 
corous, showing the human body gracefully posed**, and that the photographs 
**are of artistic merit and value** were denied iis immaterial . Had the Post 
Office Department held that the photographs were not demure, not of artis¬ 
tic merit, etc., the Government would be on filrmer ground here, but the 
ruling that such factors are immaterial is a clear error of law which alone 
requires invalidation of the entire administrative order. 

What are the facts with regard to the photographs here involved? 
Applying the tests required by the Parmalee case, so well illustrated by 
the detailed decision of Judge Kirkland in the second Sunshine case, 128 
E Supp. 564, we find that not one photograph shows genitalia or the geni¬ 
tal area. The Post Office decision itself conccKies that **in the vast major¬ 
ity of the pictures the pubic area is not shown at all, and in those few 
photographs in which that area is shown, it is retouched so that no pubic 
hair is shown** (JA 50). No male figures appear. The poses must be ac¬ 
cepted as demure and of artistic merit. The most that can be said and 
the most that the Post Office Department found is that the female breast 
is shown. That may or may not be art, but it Is not obscenity. 

Another factor bearing upon the determination of obscenity is that 
no evidence was adduced at the administrative hearing by the Government 
to show the state of morals or decency from which these photographs were 
thought to depart. The Post Office decision ruled this was immaterial 
(JA 49). Yet as this Court said so eloquently in Parmalee , there is no 
universal or eternal standard of morality; the level and nature of a coun- 
try*s mores change with the passage of time. Obscenity, said this Court 
(113 F. 2d at 732) may best be defined as **the present critical point in 
the compromise between candor and shame at which the community may 
have arrived here and now**, and the Court indicated that the record should 
contain evidence showing what is that critical point. It was the burden of 
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the Government here to establish that; but not only did the Government 
fail to adduce any such evidence, but (as discussed next in this brief) 
when Tourlanes attempted to do so, its evidence was excluded. 

(b) The exclusion of e^ert testimony was error 

Tourlanes offered the testimony of a qualified witness on the sub¬ 
ject of obscenity. His testimony was excluded as immaterial (JA 48). 
Tourlanes had previously ascertained from the Hearing Examiner the 
futility of bringing to the hearing qualified eiq^Tts on art, psychology, 
phoh^raphy, modelling and juvenile delinquency (JA 48-9). The Decision 
of the Department confirmed those exclusionary rulings. Judge Young- 
dahl upheld them, and the Government defends them in this Court. These 
actions are squarely in the teeth of the Parmalee decision. 

In Parmalee this Court, after complaining that the administrative 
record was barren of expert opinion on the issues of obscenity and moral¬ 
ity, actually did its own research on the subject, and, in an opinion now 
classic, collected materials langing from sociological and historical 
studies through modem psychology and the Encyclopedia Britanica. All 
the materials cited by the Court would have been excluded from the Post 
Office hearing in this case. It is time for this Court to put an end to the 
Post Office Department's consistent practice of barring all opinions ex- 
c^t its own in obscenity cases. 

(c) The delegation to the Solicitor was invalid 

The order issued against Tourlanes was not signed by the Postmaster 
General nor even by a Deputy Postmaster General; it was signed by the 
Solicitor of the Department (JA 53-4). It was he who heard the appeal 
from the Hearing Examiner, and under the Department's regulations a 
respondent is not permitted to take the case beyond the Solicitor to the 
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Postmaster General or to a Deputy. Here, In fact, Tourlanes filed an 
appeal to the Postmaster General from the Solicitor's order, but the 
Postmaster has never ruled on it or even acknowledged receipt (JA 57). 

The Solicitor's purported power to hear final appeals and sign orders 
in his own name is derived from a double delegation of authority, from the 
Postmaster General to the Deputy Postmaster General and from the Depu¬ 
ty to the Solicitor, as outlined in the Government’s brief. That delegation 
stems from Reorganization Plan No. 3 of 1949, 5 U.S. C. 133z-15, which 
purports to authorize the Postmaster General to delegate "to any offi¬ 
cer, employee, or agency of the Post Office Department designated by 
him such of his functions as he deems appropriate". To sustain the vali¬ 
dity of the order involved here, it must be shown that the Postmaster Gen¬ 
eral could delegate to his Deputy not only the decisional powers xmder 39 
U. S. C. 259(a) but also the power to sub-delegate those powers. 

Tourlanes believes the delegation to the Solicitor was invalid, and 
our argument is a narrow one, limited to the particular statute and to the 
course of conduct under it. We obviously do not argue that all delegations 
or even double delegations are invalid, though our research has not turned 
up any case in which a court has sustained the delegation of a decisional 
power of the enormous impact of a mail stoppage order, and the Supreme 
Court has never sustained a delegation of any decisional power. Indeed, 
that Court had sufficient difficulty sustaining an administrative delegation 
of the subpoena power, Fleming v. Mohawk Wrecking and Lumber Co ., 

331 U. S. Ill, and did so only after first striking down such a delegation 
in a prior case, Cudahy Packing Co . v. Holland , 315 U.S. 357. The pow¬ 
er to issue a mail stoppage order, which "touches basic freedoms", 
Stanard v. Olesen, 74 S. Ct. 768, 98 L.Ed. 710 (opinion of Mr. Justice 

Douglas), is not lightly to be delegated to "any officer, employee, or 

% 

agency of the Post Office Department" under the literal terms of Reor¬ 
ganization Plan No. 3 of 1949. 
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The statute involved here, 39 U.S.C. 259(a), was enacted in 1950, 
subsequent to the Reorganization Plan. That fact alone might be suffi¬ 
cient to remove it from the Plan. The statute begins: '*Upon evidence 
satisfactory to the Postmaster General*', he may issue a mail stoppage 
order. We think that the statute commits an intensely personal judgment 
and discretion to the Postmaster General which, if testimony of experts 
and others is properly excludable from the hearing, cannot be delegated. 
The Post Office Department cannot have it both ways. It cannot exclude 
the opinions of every outside person, on the ground that it is only the 
Postmaster General's opinion that counts, only to tell a respondent that 
it is not really the Postmaster General but "any officer, employee, or 
agency" of the Department who alone will examine these photographs and 
determine their decency or morality. If the testimony of everts should 
be held to be properly excludable, though we think it is not, it could only 
be because Congress has had confidence in the subjective judgment and 
discretion of a particular officer - perhaps because he is a department 
head, subject to Senate approval. The Government is compelled here to 
argue that Congress intended to grant this tremendous power, which can 
drive a concern out of business over night, in such a loose and delegable 
form that it could ultimately be handed down from "any employee" of the 
Post Office to any other, precisely as was done here. 

. that:d 0 nble:ahdtripte ^legatioh§lmight be 

permissible, in the light of known strains on our high administrative of¬ 
ficials, in cases involving a full and impersonal record which any rea¬ 
sonable person could read and decide in predictable fashion. But here 
we are not dealing with the give and take of witnesses on both sides, nor 
with evidence that a reviewing court can assess as to substantiality; we 
are dealing with a case in which the views of every person other than the 
deciding official has been excluded, and the only criterion he was required 
to apply (according to the Government) is that in his personal opinion the 
photc^raphs were obscene. And who is the deciding official? Yesterday. 
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he was the Postmaster General; next he was the Deputy Postmaster Gen¬ 
eral; today it turns out to be the Solicitor; tomorrow it may be **any em-. 
ployee” of the Department. The statute cannot be so loosely handled. 

(d) The statute is unconstitutional for v;agueness 

The statutory criterion involved here consists of four words: 
^’obscene, lewd, lascivious, indecent^’. The Government concedes that 
no other standard is laid down, but contends the words are sufficiently 
definite to withstand an attack on the ground of vagueness, and the Gov¬ 
ernment cites cases in which statutes employing those words have been 
before the courts. 

As an original proposition it seems clear that these four cryptic 
and undefined words, encompassing vast differences of opinion from per¬ 
son to person, from country to country, from one decade to another, 
would ordinarily fall afoul of the standard conjstitutional requirement 
that statutes be sufficiently definite and that appropriate standards be 
set. Connally v. General Construction Company , 269 U. S. 385, Schechter 
Poultry Corp. v. U.S. , 295 U.S. 495, Lanzetta v. New Jersey , 306 U.S. 
451, Winters v. New York, 333 U.S. 507. But it is argued that the courts 
have foimd these words meaningful and that the passage of time has put 
meat on the bare bones of similar obscenity statutes. Upon analysis, 
however, it is astonishing to note two things: (1) despite the long history 
of and considerable litigation involving obscenity statutes, an attack on 
the constitutionality of a federal obscenity statute has never been passed 
upon by the Supreme Court or by any high federal court; (2) despite the 
equally long history of censorship statutes, many containing an obscen¬ 
ity provision, it is only since Burstyn v. Wilson , 343 U.S. 495 (1952), 
that the Supreme Court has come to grips witii constitutional problems 
of censorship. Since then the Court has without deviation struck down 
every state censorship statute before it, the last of which ( Holm by 
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Productions v. Vaughn, 350 U.S. 870, decided October 25, 1955) squarely 
involves the issue of a statute containing the standard of '^obscene** with¬ 
out further elaboration. 

The cases cited in the Government's brief may be disposed of sum¬ 
marily. Not one of them involves an attack upon the constitutionality of 
the obscenity standard; they all came up on other grounds. Naturally 
the courts did not go out of their way to find a constitutional infirmity 
where the plaintiff himself did not raise the issue. The Government is 
unable to cite a single case in which a direct onslaught on constitutional¬ 
ity has been withstood or is involved. 

The series of moving picture censorship cases coming before the 
Supreme Court since 1952 demonstrates the dramatic fact that an entire 
body of important statutes, many years old, ran completely athwart the 
Constitution, yet had never been tested until many years after their en¬ 
actment. The issues in those cases are essentially the same as are in¬ 
volved here, and the cases appear to be controlling. The elaboration of 
the Court's reasoning appears only in the first case, Burstyn v. Wilson, 
siqpra, striking down as unconstitutionally vague the New York statute con¬ 
taining the sole standard of "sacrilegious". Subsequently the Court thought 
so little of the argument in support of similar statutes that it reversed 
summarily, and without more than a citation of Burstyn , each of the four 
censorship cases involving vagueness of statutory criteria. Gelling v. 
Texas , 343 U.S. 960 ("prejudicial to the best interests of the people"); 
S\q)erior Films, Inc , v. Department of Education , 346 U. S. 587 ("harm¬ 
ful"); Commercial Pictures Corp . v. Regents, 346 U.S. 587 ("immoral", 
"tend to cornet morals"); Holmby Productions v. Vaughn , 350 U.S. 870. 

The Holmby case appears to be dispositive of the present case, for 
Holmby involved the constitutionality of a Kansas statute authorizing the 
prohibition of eidiibitions of films found by the censorship board to be 
"obscene, indecent or immoral, or such as tend to debase or corrupt 



moralsThe Supreme Court of Kansas, considering the entire phrase 
as synonymous with **obscene'% held that these terms were sufficiently 
definite to satisfy constitutional requirements. The short shrift given 
the Kansas statute by the Supreme Court's summary reversal is an index 
to the fate of 39 U.S. C. 259(a) involved here. 

CONCLUSION 

The order of the District Court was correct insofar as it required 
the Post Office Department to confine its order to materials fotmd to be 
unlawful, and to that extent it should be affirmed. The order of the Dis¬ 
trict Court should be reversed to the extent that it failed to grant Tour- 
lanes' motion for summary judgment in its entirety. 

Respectfully submitted, 

Irving R. M. Panzer 

1735 DeSales Street, N. W. 

Washington, D. C. 

Attorney for 

Tourlanes Publishing Company 




